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1 PROCEEDI NGS
2 CHAI RPERSON ANDERSON: W' re back on the
3 record. The next case on our -- our calender is a
4 protest hearing for Case Number 15-PRO 00023, Touche,
5 License Nunber 96779. WII the parties please approach,

6 and there's a sign-in sheet. | would |like you to sign

7 your nanme and identify yourself for the record please.

8 M5. PRICE: |'ve signed in. (Good evening.

9 M nane is Jayne LaMondue-Price, and |'m appearing on

10  behalf of Naom's Ladder, LLC, Touche.

11 CHAI RPERSON ANDERSON:  You are an attorney
12 or what are you, ma'an? Are you a -- the

13 representative?

14 M5. PRICE: | amthe representative. | am
15 the -- | ama nanagi ng nmenber and -- and genera

16  manager.

17 CHAI RPERSON ANDERSON:  Ckay.

18 MR WLLIAMS: Good afternoon. Jay WIIlians
19  here on behal f of ANC 6A

20 CHAI RPERSON ANDERSON:  Al'l right. W have a
21 protest hearing, and basically the purpose of this

22 hearing is to establish whether or not this
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1 establishnment is appropriate for the nei ghborhood that
2 it'sin. | --1 need us to streamine this hearing in a
3 sense -- | knowthere's a lot of witnesses, and | don't
4 want us to talk about extra events that are not
5 pertinent to this matter. W' re not tal king about the
6 old application or the old -- the old applicant. It's a
7 newapplicant. It's ny understanding -- or I'mnot sure
8 wtha-- aclean slate. So we can't talk about what
9 the other person used to do. It's what is it -- what is
10 it that this -- this person has done. | don't -- |
11 would hope we don't -- we're not here all evening.
12 W're -- we'll be here as long as it take. But | think
13 that what |'masking that both parties dois to
14  concisely tal k about what the issue is, call it -- your
15 witnesses on the issues that are pertinent and let's
16 have a hearing that addresses the issue and that are
17  focused on the issues so at |east The Board will know
18 what it is that -- that -- that you're asking us to do
19 at the end of the hearing. GCkay. So hold on one mnute
20 please. Al right. The -- the process is that we'll
21 ask -- I'll ask whether or not there is any opening
22 statenents. | nean there are prelimnary matters, |'l|
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1 ask for that. Then the applicant, they make an opening

2 statement. After the applicant has made an opening

3 statenment, the protestant will make an opening

4 statenment. The Board will call its investigator, and

5 that investigator will testify. The Board will ask

6 questions of the investigator. Once The Board asks

7 questions of the investigator the applicant has an

8 opportunity to ask questions of the investigator. And

9 so -- and then the protestant will have an opportunity

10 to ask questions of the investigator. Once The Board

11 has called its -- its wtnesses, then the applicant wl|
12 nowcall its first wtness. And so the applicant wll

13 have direct examnation, then the protestant will have

14  an opportunity to -- to cross questions -- to -- to ask

15 questions of the -- the wtness based on the questions

16 that were asked by the applicant. The Board will then

17  have an opportunity to ask questions. Once The Board

18 asks questions, then we'll go back to the applicant to

19 ask questions. And then the protestant can ask

20 questions. And then we'll nove on to -- we'll nove on

21 fromthere. Once the applicant has presented his case

22 in chief then the protestant will start their case. And
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1 we'll go back through the same process in a sense of
2 cross -- direct, and cross exam nation of w tnesses.
3 And so all right. Prelimnary -- are there prelimnary
4  issues that we need to discuss?
5 MR. WLLIAVMS: | think just -- just in terns

6 of scheduling since we're starting an hour and a hal f

7 early, which | definitely appreciate, we may -- | may

8 have wtnesses | mght need to shuffle around. | think
9 Dbefore when we were told we would be nmoving it, they

10 said the possibility of having w tnesses cone

11 technically out of order. | don't knowif that will be
12 the case, but I'mtrying to -- you know, | want to nake
13 sure that | have wtnesses, you know, here when they

14  can.

15 CHAI RPERSON ANDERSON:  I'm -- 1" m not

16 followng you. So --

17 MR. WLLIAMS: kay. So it's -- | mght

18 have witnesses showing up |ater than -- because they

19 were planning on being here for a hearing that started

20 at 4:30 which --

21 CHAI RPERSON ANDERSON:  So what tine you
22 believe that they'll -- they would be here?
@ender Legal Solutions 888.445.3376 www.ol enderreporting.com
AGlobal Litigation Solutions Company 202.898.1108 Worldwide Coverage


http://www.olenderreporting.com

HEARING 04/06/2016

TOUCHE 7
1 MR WLLIAVS: | nmean they're -- they're
2 cominginnow Sol imagine I'll be okay since we
3 don't --
4 CHAI RPERSON ANDERSON:  Yeah. But |'mjust
5 saying what tine do you -- did you think that they woul d

6 be comng in?
7 MR. WLLIAVMS: Onh, they were going to be
8 comingin by -- by 4:30 [inaudible 5:21].

9 CHAI RPERSON ANDERSON:  So if the hearing had
10 started -- well, it's -- it's 3:10, sir.

11 MR WLLIAMS: Yeah.

12 CHAI RPERSON ANDERSON:  Unless this is very
13 fast, | don't see you presenting your case before 4:30.
14 MR WLLIAVMS: That was ny assunption as

15 wel l.

16 CHAI RPERSON ANDERSON:  But -- but -- but

17  please surprise ne.

18 MR WLLIAMS: Understood. | wll do ny

19 best to surprise you.

20 CHAI RPERSON ANDERSON:  And pl ease surprise
21 me. And then trust ne, you'll get a |ot |eeway fromne

22  because that says that | can |eave here at 6:00.
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1 MR. WLLIAVMS: So are you suggesting ny
2 opening statenent should be cut down fromthe 20 pages |
3 currently --
4 CHAl RPERSON ANDERSON: Wl |, but this is
5 what | will say to you, you want to nake sure that you
6 have our attention. And so if it's going to be 20
7 pages, maybe after 10 pages you m ght have -- you m ght
8 losene and I'msitting here rolling ny eyes and --
9 MR. WLLIAMS: Under st ood.
10 CHAI RPERSON ANDERSON:  -- I'mgoing to
11 get -- there is no nore water back there for me to get
12 so -- | won't have an excuse to get up to |eave. But
13 you get the joke. Al right. Now, yes, ma' am
14 M5. PRICE: | did have a question. And this
15 is just -- I'mnot, you know, an attorney or anything.
16 But | did-- and it's nmy first tinme comng before --
17 before The Board. | know that we do have a -- | just
18 want to knowis -- Chairman Al berti, are you still on
19 the ANC --
20 CHAI RPERSON ANDERSON:  No. I'm-- it's ne,
21 and he's a board nenber. He is Board Menber Al berti
22 and it's Chairman Donovan Anderson.
@iehaer Legal Solutions B4 T s


http://www.olenderreporting.com

HEARING 04/06/2016

TOUCHE 9
1 M5. PRICE: Chairman, | was wondering if
2 there are any board menbers that are currently a part of
3 ANC 6.
4 CHAl RPERSON ANDERSON:  There are only two
5 board -- there are only two board menbers who are active
6 ANC conmi ssioners, and that's nyself. ['min ANC 7BL6,

7 and M. Silversteinis in ANC 2 -- 2B -- 2B or 2D.

8 MR. SILVERSTEIN.  Yeah.

9 M5. PRICE: Thanks for the clarification.

10 CHAI RPERSON ANDERSON:  Al'l right. But

11 M. Alberti it's ny understanding lives in Ward 6. |'m

12 not quite sure where he lives, but he lives in VWard 6.
13 Al right. Now, how many witnesses do you have, ma'anf?
14 M5. PRRCE: Well, we -- we submtted for

15 three, four, five, six, seven wtnesses. But we can

16 definitely --

17 CHAI RPERSON ANDERSON:  No. I'm-- |I'm

18 just --

19 M5. PRICE: ~-- bring that dowmn. Currently I
20 -- | have to say | see two here.

21 CHAl RPERSON ANDERSON:  But you have seven

22 W t nesses and --
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1 MS. PRICE: Yes, sir.
2 CHAI RPERSON ANDERSON:  And you're -- you're
3 -- you think that all seven people will testify today?
4 M. PRRCE: | -- | don't Dbelieve all seven
5 wll be here to testify. Some did indicate as |late as
6 last evening that they were having issues with their
7 schedul e based on the 4:30.
8 CHAl RPERSON ANDERSON:  Al'l right.
9 MS. PRICE: Their -- their work schedul es
10 and getting off and being here in time. So --
11 CHAI RPERSON ANDERSON:  And how nany
12 wtnesses do you have, sir?
13 MR WLLIAMS: | currently expect to put on
14  six witnesses. That could be cut down depending on how
15 testinmony goes up to the ANC s case.
16 CHAI RPERSON ANDERSON:  Al'l right. You have
17 an option of witnesses. W can have -- you can -- both
18 sides can decide that if a witness is going to testify,
19 that they need to be outside, they don't need to be here
20 to listento -- to the testinony. So what's your
21 pleasure, either side? If -- you let nme know whether or
22 not you want the wtnesses to stay here or you want them
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1 not tolisten to the testinony of each side.

2 MR. WLLIAVMS: So what he's saying is

3 Dbasically ask all our witnesses to |eave unless they're

4 comng to testify. I'mfine wth them being here.

5 M5. PRICE: | don't [inaudible 8:41].

6 MR, WLLIAVMS: ay. | -- 1 think we're --

7 we're okay with not requiring -- we're okay with the

8 wtnesses being inthe -- in the roomfor the -- for

9 other's testinony.

10 CHAI RPERSON ANDERSON: Al right. Fine.

11 Any other -- there are no other issues, prelimnary

12 issues?

13 M5. PRICE: No, sir.

14 MR, WLLIAMS: | don't think so.

15 CHAI RPERSON ANDERSON:  Al'l right. So then

16 the applicant can -- if the applicants so desire, can

17  make an opening statenment. And what | want in your

18 opening statement to do is to tell nme about your case,

19 what you -- what you're going to prove and what is it

20 that we should look for in the -- in the presentation of
21 each wtness. And the sane -- the same |'masking for

22 the protestants. So you're opening statement is just to
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1 give us a road nap of where we're going. And if you

2 want to say this person's going to testify, what -- what
3 | need to ook for. So you're just providing a road nap
4  of your case of how -- what you're going to present.

5 kay?

6 M5. PRICE: Okay.

7 CHAl RPERSON ANDERSON:  So yes.

8 M5. PRICE: Ckay. Al right. Thank you.

9 Wll, again I'"'m-- |'"mhere on behalf of ny

10  establishment Touche Supper Cub which is |ocated at

11 1123 H Street NEin the H Street Corridor, the Atlas

12 District. And we are proud to have been in business for
13 the last year and a half thanks to the granting of our
14 license for -- for this establishnent. Wat I'd |ike
15 to -- what -- what we're here to talk about today is

16 our -- we've been being protested for the renewal of our
17 license. W initially -- when we purchased the -- the
18 new establishnent and the |icense we were under the

19 inpression that -- at the tine that it was

20 all-enconpassing and that we were granted the two-year
21 license and we would conme up for renewal at the normal

22  process. However, over 180 days follow ng that we were
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1 placarded for the issuance for the renewal period. W
2 did contact ABRA and questioned that -- the process,
3 trying to get an understanding of it, and were told this
4 is -- you know, the -- the previous owners did not
5 renew. They -- they did not -- due to whatever reasons
6 they were not able to renew. So we woul d be, you know,
7 followng the normal process. So since that time its
8 been put in place we have net with the ANC and in an
9 effort to negotiate and to discuss through nmediation the
10 settlenment agreenent so that that would be in place
11  com ng upon our appearance for renewal and not having to
12 take the step | understand to the protest hearing.
13  However, today we have not been able to cone to a
14 signing of a settlenment agreenent. And so that brings
15 ne here before you guys today. W -- one of the issues
16 that is -- the largest issue, and | think it's also
17 represented in the -- the PIF on behalf of the
18 protestant as well has been related to the noise and to
19 the change of our hours of our rooftop. That seens to
20 be a -- a huge concern for this settlement agreenent
21  being -- not being signed as of now So we -- as we've
22 stated -- feel that the change in the hours of our
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1 rooftop deck, we're being asked to change our hours
2 from-- which currently are -- on our rooftop between --
3 Sunday and Thursday afternoon they're currently at 2
4 a.m, and Friday and Saturday -- I'msorry -- 12 p.m
5 -- 12 am and Friday and Saturday 2 aam |'mgoing to
6 repeat that. | apologize. That sounded a little
7 confusing. Currently our hours are -- on our rooftop
8 between Sunday and Thursday 12 a.m closing -- 10 a.m
9 to 12 a.m; Friday and Saturday 10 a.m until 2 a.m
10 closing. W have been, according to our neeting that we
11 had with the ANC ABL Conmttee -- sonme time ago they put
12 ina-- a-- their recommendation to the -- to the ANC
13 Commttee was to have our hours be changed to 11 a. m
14  Sunday through Thursday and 12 a.m Friday and Saturday.
15 CHAI RPERSON ANDERSON:  You nean 11 p.m?
16 MS. PRIRCE: 11 p.m Thank you very nuch.
17 1'msorry. 11 p.m Sunday through Thursday, 12 a.m
18 Friday and Saturday. W feel that the change of hours
19 is consistent with what's happening in other businesses
20 around that are simlar to our establishment. And
21  I'm-- I'mhere to talk about that in the information
22 that we're here to present today. W want to show you
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1 as | presented in our exhibits several establishnments'
settlement agreenents that -- and -- and they're -- and
they are operating on different -- on hours not the sane

as what we're being proposed to change our hours to. In

o A w N

addition to that, we don't feel our current hours are an
6 adversely affecting the community. W don't feel as if
7 it is -- we are a detrinment in any way cl osing any

8 earlier or a detrinment based on the hours that we have

9 to the community or anything in that nature. The noise
10 level we feel is not creating a hazard or -- or any

11  negative effect or inpact to the community. W also

12 feel and have been told by our enployees that -- and we
13 feel based on our business that a change in these hours
14 tolimt us to -- by nine hours total during the week

15 would affect us in our -- it's going to inpact the |ocal
16  econony because of course we do pay taxes into the

17  econony, and that's -- the |oss of revenue for that, you
18 know, will not allow us to be able to do that or wll

19 not allow as nuch as we already are doing. Qur business
20 revenue -- of course we -- we won't be able to make
21  noney that we would have nade during those hours. So it

22 does inpact us in that way. And of course we went into
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1  business to, you know, with a positive, and we did have

2 an opportunity to do that already for the | ast year and
3 ahalf. And our wages, it -- our enployees do work.

4  You know, that -- especially for the nonths that our --
5

our rooftop are open during that tine of the year they
6 anticipate being able to earn additional incone during
7 that tinme. It does give theman opportunity to do that.
8 And many of these enployees do work right there right

9 there in the community. And so we feel that there's --

10 it wll definitely inpact us in that way as well. And
11 we're asking for you all -- your understanding and
12  approval of the -- of the current hours or sonething not

13 what was being proposed. Qur capacity is current --

14 they are what we -- which is not listed in the -- the
15 protestant's PIF. However, it was one of the itens that
16 was |isted when they went and the reconmendation that

17 was made to the ANC. So we want to be certain that

18 we're clear on this part since we have not reached a

19 settlenment agreenent. W have a capacity that has been
20 afforded to us of 110 on our rooftop. And currently we
21  have no problemw th 50 seated. However, our capacity

22 that's -- that's been issued to us by the D.C
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1 Covernment is 110 for that level. 1It's going to inpact
2 us in the sense of if we've got -- whatever the -- the
3 level is, if we close our hours earlier or what have
4 you, then we do have to do a shift in people going from
5 one level to another. W already understand that
6 because we experience that a little bit. Currently
7 our -- as an exanple currently on a Friday and a
8 Saturday night our rooftop hours are 2 a.m, and our
9 internal hours -- the hours for the other levels is 3
10 a.m And so we already are -- you know, we shift and we
11 try to deal with our total capacity of our -- our
12  establishnent based on that currently. So now they're
13 asking for us to shift for two hours earlier than that
14  where people have sonmetines left by -- by 2 a.m versus
15 leaving by 12 ppm -- or 12 am So it does nake a
16 difference to us, the whole picture. Misic on the
17 rooftop deck, again, we feel as if we are -- we do have
18 an entertai nment endorsenent. W are not being treated
19 consistently as other businesses are which is
20 denonstrated in the settlenent agreenents that |'ve
21 provided to you all today to -- to look at. And we
22 would like to maintain what's existing as far as
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1  providing background nmusic on our rooftop and possibly

2 even being put to the sane | evel as sone of the other

3 Dbusinesses that are currently Iike ours which I wll

4  show you as we | ook through the -- that actually have

5 live entertainment and entertai nment being allowed on

6 their rooftops up until 8:00 p.m on -- on weekend -- on

7 weekend nights. And so currently that is not being

8 provided to us at all. And so we would Iike to -- to --
9 to have, you know, some equality given to us as far as
10 that's concerned. They also raise the issue of third
11  party pronoters. However, that's a non-issue for us.

12 We don't -- we don't turn our venue to over third

13 parties pronoters at all. W do definitely -- we always
14  maintain control of our bar, of our food, of our

15 everything. And so, you know, sonetimes our door, we,
16  you know, work deals out or that kind of thing. Again,
17 that a conjunction. |It's not a -- where we turn our

18 venue over to any third party pronoters. So to us

19 that's mute in this instance. And | don't think that

20 they've -- as we began our settlenment negotiations and
21 discussions and our nediation it was not sonething that

22 was a huge thing for us. So of the exhibits that were
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1 provided to you guys we have a petition in -- that we
2 submtted initially when we were -- when we cane up for
3 arenewal for this with over 90 signatures on it or at
4 least up to 90 signatures on it of our patrons and al so
5 residents of those. Mny of themare right here in

6 the -- or are there in the coomunity that we -- that we
7 do business in, and they are our patrons, and they cone
8 in and -- and they're happy to have us there. And we're
9 glad to be there for them So we would really like to
10 be able to continue to provide the -- the entertai nment
11 and the food and the atnosphere that we are becomng --
12 you know, we're proud to be known for. Additionally,

13 the exhibits that we are prepared to -- to present are

14  photos of our rooftop. W are also looking into for --

15 to use our business for other purposes as well. W've
16 got sonme plans. W've beenin -- in -- for the --
17 since -- since we started we've been in a process of

18 trying to house our business in the daytime during the
19 hours that it's not running as a -- as a supper cl ub,

20 restaurant, and what have you as a training facility for
21  hospitality, bartending, and culinary arts. And so

22  we're working with the Ofice of Licensure Conm ssion
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1 trying to get a provisional |icense to offer

2 certificationin that area. Financially its been --

3 trying to get this up and that at the sane tine we

4  thought okay, what are we thinking, let's sort of, you

5 know, step this out a little bit. And so we are now a

6 year and a half doing this. You know, we're noving even

7 nore forward with that process. So in light of that for

8 us we want to be able to utilize our rooftop on a

9 year-round basis for our students and all. So we are

10 looking at doing a covering on our rooftop as well as of
11  course being able to use the rooftop for entertainment

12 and for the sane other reasons that we use it during the

13 summer nonths during the -- at putting in a covering.

14 So we're looking to do that. And sonme of the photos

15 will denonstrate some of an idea of what we're trying to

16 do, what we're planning to do. | nentioned the

17 settlenment agreenents. And then | have a statenent --

18 sone statenents fromenployees. So that's w tnesses

19 that are not physically here, are not able to be here

20 due to their schedules. And I'd like to read that for

21 the record as well. That denonstrates a reduction in

22 their hours that's going to affect them They were very
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1 concerned about that and al so supporting us being our

2 renewal. | just -- I'mlooking forward to being able to

3 continue the relationship that we have with the ANC.

4 W -- we continue the relationship that we have in the

5 comunity being a vital part of the H Street comunity

6 and also, you know, having this -- this licensure we're

7 respected very nuch, and we'd like to continue to have

8 that for us as well. Thank you.

9 CHAI RPERSON ANDERSON: Al right. Thank

10 you. Yes. Yes, sir.

11 MR WLLIAVS: Thank you. Chairperson

12  Anderson and Menbers of the Board, thank you for your

13 tine this afternoon. 1'll do ny best to keep things

14  focused because | know we're all in the interest of

15 getting out of here at a reasonable hour this evening.

16 And | want to nake it clear at the outset we're not here

17 to fully oppose the renewal of Touche's license. W're

18 not saying you should yank away their -- their |icense,

19 they should stop operating and being able to sell

20 alcohol. W're here for a very specific issue. As

21 Ms. Price inferred during her opening statenent |'m here
22 before you to ask that you place straightforward and
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-

reasonable limtations on the operations of Touche's
roof deck. Nothing else. W're not asking for a few of
the things that Ms. Price nentioned that came up during

confidential settlement agreenent negotiations. |'m not

o A w N

going to tal k about, you know, the limt of patrons on
6 the rooftop because that's already in place in their

7 existing settlenent agreement which you'll hear about

8 today. W're not going to talk about the requirenment

9 that they not have entertainment on the roof deck

10  because that's already in existence in the settlenent

11 agreenent that is in place today with Touche. So as --
12 as you've heard currently Touche is permtted to keep
13 its roof deck open until mdnight on the -- on

14  weeknights and 2 a.m on weekends. This is an agreenent
15 that was made with Touche's predecessor and the

16  nei ghborhood back in October 2007 and was put into what
17 was then a voluntary agreenent now called the settlenent
18 agreenment which as | said is still in place today.

19 Unfortunately years of experience have proven that those
20 hours were a mstake. And I'mnot tal king just about

21  Touche's predecessor, which | know we're not getting

22 into the details there. | amtalking about the year and
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1 a half that Touche has been in operation. W stil
2 Dbelieve that those hours are a problem So |I'mnot here
3 to rehash the ridiculously long investigative history
4 and Board history of the predecessor. W acknow edge
5 that Touche is run by new managenent and new owners, and
6 for that we're very -- we're very thankful quite
7 frankly. However, unfortunately with Touche we've seen
8 alot of the same. W' ve seen nore noise. W' ve seen
9 additional enpty prom ses, and we've seen quite frankly
10 disinterest in working with the neighborhood to -- to
11 deal with these issues. As you're going to hear when we
12  present our evidence and our w tnesses there's extensive
13 opposition from nei ghbors to Touche's current roof deck
14  hours. These individuals have experienced firsthand the
15  unbearabl e noi se com ng from Touche's roof deck on a
16 regular basis, and this is noise that can be heard from
17 wthin their hones. W' re not talking about just when
18 they're out wal king their dogs right next door to
19 Touche. And these are neighbors who live -- some of
20  whom live near other establishments that have simlar
21 outdoor spaces, and they have virtually no issues with
22 those outdoor spaces. And we'll talk about the
@der Legal Solutions 888.445.3376 www.olenderreporting.com
A Global Litigation Solutions Company 202.898.1108 Worldwide Coverage


http://www.olenderreporting.com

HEARING 04/06/2016

TOUCHE 24
1 conparisons that it sounds like Ms. Price is going to
2 want to make with some other establishnents in the ANC
3 6A, and |I'mhappy to talk about those. Further the
4 evidence is going to show that Touche is regularly and
5 openly violating its existing settlenment agreenents
6 including the -- including sone limtations that were
7 specifically put into place to mtigate noise comng
8 fromtheir roof deck and -- and including also
9 additional recent incidents where Touche was know ngly
10 operating past its permtted hours. Because of the
11 nei ghborhood's experience wth Touche and this
12 establishnent's track record to date we respectfully ask
13 The Board to take the following actions: Limt the
14  hours of Touche's rooftop deck to 11 p.m on weeknights
15 and 12 a.m on weekends and order that Touche cannot
16 operate any nusic on its roof deck, be it perfornmed by
17 DJs, live bands, or even background nmusic. In
18 concl usi on al t hough Touche has so far been an
19 inprovenent over its predecessor 12, unfortunately the
20 bar was set pretty low. Touche has continued to operate
21 in such a way that flaunts its existing settlenent
22 agreenents and has continued to produce unacceptabl e
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1 noise fromits roof deck that has negatively affected

2 the peace, order, and quiet in the neighborhood. W ask

3 that The Board take very limted and reasonable steps to

4 mtigate these problens. Thank you for your tine.

5 CHAl RPERSON ANDERSON: | just need sone

6 clarification. What does the old settlenent agreenent

7 state regarding noise -- nusic on the roof deck because

8 | thought you said that was covered?

9 MR. WLLIAVS: And in the -- so there are

10 two settlement agreenments that are currently in place;

11  one that was reached wth the nei ghborhood associ ation

12 and one that was reached wth ANC 6A. And the |anguage

13 -- and if -- if you have copies of your exhibits, the

14  Protestants' Exhibit 1 are the settlenment agreenents.

15 If you look on Page 3 of the first agreement, 1.3C says

16 12 agrees to no -- and 12 being now Touche -- agrees to

17 no live bands or nusical entertainment on the roof deck,

18  but soft background music wll be played for dining

19 subject to the above restrictions. And the above

20 restrictions are basically, you know, you can't produce

21 any sound that can be heard. It's essentially like a

22  noi se ordinance provision. And then the ANC s agreenent
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1 which is further in that exhibit, Page 3 out of 4, Part
4C says applicant agrees that sounds on the rooftop
shall not be anplified. This includes sounds from

entertai nment defined bel ow and those of a jukebox, TV,

o A w N

or radio. Part D -- Subpart D says prerecorded nusic

6 can be utilized on the rooftop as background for dining
7 under the follow ng conditions. Several conditions are
8 put in place including that seating capacity will not

9 exceed 50 persons and then -- and that the rooftop wll
10 be utilized only for dining and therefore will not be
11 utilized beyond the hours of food service and will not
12  be used for events in which patrons are standing. And
13 then Subpart G defines entertainnent to nean live nusic
14  or any other |ive performance by an actual person

15 including |live bands, Karaoke, conedy shows, poetry

16 readings, and disc jockeys.

17 CHAI RPERSON ANDERSON:  So what type of --
18 I'mjust trying to narrowit. So what type of
19 entertainment if -- if any are you asking for on the

20 rooftop?
21 M5. PRICE: Well, we're asking for -- we

22 want to stay where we are with using, you know, recorded
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1 nusic and sonme type of nusic as opposed to what they're

2 proposing which is no nusic at all.

3 CHAI RPERSON ANDERSON:  That's not -- |'m--
4  because that's what I'm-- I"'mjust trying to find

5 out -- 1 -- 1 thought that -- | thought that they said

6 there was agreenent with what's in the settlenent

7 agreement. That's why | was asking what's in the --

8 thought that's what you're -- | thought that the

9 settlement agreenent had tal ked about entertainment on
10 the rooftop. And so --

11 MR. WLLIAMS: The current settlenent

12  agreenent does not allow entertai nment on the rooftop.
13 And one thing I intend to show today is that they have
14  been having entertai nment on the rooftop in violation of
15 their agreenent.

16 MS. PRRCEE On -- to answer your question if
17 | may, Chairman, one of the things that we're asking is
18 for entertainnent in the formof |ive bands and/or DJs
19 that shall not be, you know, on our rooftop up until

20 8:00 p.m simlar to other establishments.

21 MR WLLIAMS: And if -- if | may for just a

22 second, it sounds |ike what Touche is asking for is a
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modi fication or an anendnent to their current settlenent
agreenment, and this is not the place for that to be
done. There's a -- there's a process for anending or

termnating current settlenment agreenments, and |

o A w N

haven't -- we haven't received a petition. It's --

6 we're here to talk about the appropriateness of this

7 license. And if they're going to ask for a changes to
8 their settlenent agreenment, they should do it in the

9 proper venue.

10 M5. PRRCE: Ckay. So I'd like to address
11 that. My 1?

12 CHAI RPERSON ANDERSON:  No. That's one of
13 the reasons why | was just trying to figure out what
14  were the -- what -- what were the issues that if --

15 if -- if you're asking for what's in the current

16 settlement agreenent, then that's fine. But if you're
17 asking us to change what's in a settlenent agreenent,
18 that's not sonmething that we can do in this forumin the
19 sense of if this current settlenent agreenment says no
20 live nmusic or a DJ or whatever, then in the -- in this
21 forumwe -- then we can't do that. So that's -- that

22 cannot be an issue that we can address.
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1 M5. PRICE: So | guess |I'mnot understanding

2 that -- and of course, you know, the ANC is definitely

3 much nore, you know, experienced at this and -- and all

4  But ny understanding was that we go into -- you know, we

5 have to have -- in order for us to obtain our |icense or

6 even a renewal we have to have a settlenment agreenent in

7  place.

8 CHAI RPERSON ANDERSON:  No. That's only --

9 you don't have to -- you don't have to have a settlenent
10 agreenment in place. | nmean that's only if the -- if the
11  ANC or say an abutting property -- property nmanager says
12 that we're going to protest your license. And so then
13 the parties can agree that rather than com ng through
14 this process then we'll -- we'll have a settlenent
15 agreenent, but --

16 M5. PRRCEE W want a -- | nean we don't

17  problem

18 CHAI RPERSON ANDERSON:  Right. But a

19 settlenment agreenent is still -- is still in place. And

20 so therefore if you're trying to change the terms in the

21 settlenment agreenment, then -- then you would have to try

22 to negotiate what's in the settlenent agreenent with --
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1 wth-- you'd have to -- well, nmake -- nake an
2 applicationto -- to ABRAto say that we're trying -- we
3 want to -- see, because since the settlement
4 agreenment -- say for exanple a settlenent agreenent is
5 from2007 and so it's nore than four years old. Then

6 you can try to negotiate with the party to see if it can
7 change that provision. But if you can't, then you can

8 make -- after you have nade certain inquiry to get the

9 parties to see if you can change it, then you can cone
10 to ABRA to say that we have had a settlenment agreenent
11 for -- and it's longer -- it's older than four years

12 old, this is what we have tried to do, and it hasn't --
13 and then we'll nake a determ nation whether or not we're
14 going to placard that for the community for input. But
15 -- so we cannot change. So the issue regarding you

16 asking for live -- live entertainment on the rooftop, if

17 that's prohibited in the current settlenent agreenent,

18 then that's not an issue here that we cannot -- at |east
19 in this hearing we cannot make any changes to that.
20 M5. PRICE: Ckay. W definitely -- then

21  would, you know, I'mcertain that | wll get an

22 opportunity to address. What |'ve just, you know, heard
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1 is that we are violating in some ways sone of the
2 language that's in our current agreenent. So --
3 CHAlI RPERSON ANDERSON:  Well, | -- 1 -- and |
4 think -- | think -- | think that the parties need to --
5 need to be clear what it is that -- what -- what's nmeant

6 by violating a settlenment agreenent. Because naybe from
7 what I'm-- I'"mnot sure if it's clear to themwhat --

8 what type of nusic if any they can have on their -- on

9 their rooftop. And so that's sonething that the parties
10 need to -- to talk about, and that's not an issue. So |
11 nean | think when we're tal king about that they're

12 violating a settlenent agreement, it appears that

13 there's a msunderstandi ng between the -- fromwhat |'m
14  hearing here it appears that there's a m sunderstanding

15  between the parties about what it is that they can or

16 can't have as regarding nusic. One thing I'll say to
17 you is that you cannot have |live nusic as -- from what
18 |I'mtold fromwhat a settlenent agreenent is. Now, it

19 appears there's sonme type of nusic can be played, and |
20 think that the parties need to have that discussion

21  about what type of nusic can be played. So -- Dbecause

22 it -- it's not apparent that they know that they are
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1 violating the settlenment agreenment fromwhat |'m being
2 told here. I'mnot saying -- fromwhat -- fromwhat |'m
3 being told here. ay. Al right.
4 M5. PRICE: But | do want to say we
5 definitely -- | think we can agree that pre-recorded is
6 allowed. That is in the settlenent agreenent that we
7 currently have and that is what we do, pre-recorded
8 nusic.
9 CHAI RPERSON ANDERSON:  Al'l right. Because
10 there's a m sunderstandi ng between --
11 MR, ALBERTI: But | think we need to get to
12 the facts.
13 CHAI RPERSON ANDERSON:  Al'l right. Well --
14 M5. PRICE: W don't have any |ive nusic.
15 CHAI RPERSON ANDERSON:  Al'l right. \Well,
16  anyway.
17 MR WLLIAVS: W'Il get it -- | nean |
18 think when | put on ny case you -- "Il -- ["II
19 hopefully be able to kind of illustrate what -- what |'m
20 getting at and | think --
21 CHAl RPERSON ANDERSON:  Ckay.
22 MR. WLLIAMS: Yeah. | think the
@ichaer Legol solutions - SBas e T s


http://www.olenderreporting.com

HEARING 04/06/2016

TOUCHE 33
1 settlement -- the -- the |language of the settlenent
2 agreement that we believe is -- we allege is being
3 violated goes -- just goes to the appropriateness of the
4 license and their -- and their actions. And a |ot of
5 the -- the language that I'mgoing to be focusing on is
6 noise mtigation |language that in -- in ny mnd -- and
7 of course it's you were The Board to decide -- is -- is
8 very clear and straightforward. And if there's a
9 msunderstanding, | feel likeit's -- that's -- that's
10 not an excuse for -- for that, the behavior that we're
11 going to be discussing.
12 CHAI RPERSON ANDERSON:  Al'l right.
13 MR WLLIAVMS: But we can get into in our
14  case.
15 CHAI RPERSON ANDERSON:  Ckay. All right.
16 Hold on one mnute please. Al right. Well, all right.
17 The way the process is supposed to work is that each
18 side is supposed to have 90 mnutes to present its case.
19 Now, what I'll ask each -- each of you to do, not -- to
20 do or not to do don't spend 20 m nutes cross-examning a
21 witness. | nean that's what eats into the tinme. So |
22  mean if -- your direct should not take nore than triple
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1 the anmobunt of tine -- I'msorry your cross-exam nation
2 should not take triple the time of the direct
3 examnation. So -- SO -- so that's what 'm-- in a
4 sense of if -- if you kind of keep -- we'll get the
5 point. Gkay. W'Il have objections. And I -- | know

6 you're an attorney, sir, but | guess you' re not working

/ at your -- you're not --

8 MR. WLLIAVMS: | amnot here in nmy capacity

9 as an attorney.

10 CHAI RPERSON ANDERSON:  Huh?

11 MR. WLLIAMS: |'mnot here officially as an
12 attorney.

13 CHAl RPERSON ANDERSON:  Right. So -- but --

14 and you are not an attorney. But at the sane tine

15 it's -- it's -- who's going to do the tine?

16 MR ALBERTI: | -- | will do the timng.
17 CHAl RPERSON ANDERSON: Al right.

18 M. Alberti's going to do the timng. And so we'll |et
19  you know how nuch time you have. But -- but | think

20 that we need to be efficient. And | mean we get it.

21 Ckay. W get it. So you don't have to keep on going

22 over the sane issues over and over. W'Ill -- we'll get
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1 it. GCkay. Al right. Al right. So The Board then

2 will call its first wtness, Investigator Ghenene. Al
3 right. WII you raise -- do you swear or affirmto tel
4 the truth and nothing but the truth?

5 MR. GHENENE: Yes, sir.

6 CHAI RPERSON ANDERSON:  Al'l right. Thank

7 you. Al right. So can you tell us what is it you have
8 Dbeen a look at find out regarding this applicant, sir.
9 MR GHENENE: Sure. And I'Il try and be as
10  brief as possible.

11 CHAI RPERSON ANDERSON:  No.  You don't have
12 to be -- | nean we can take as nmuch time as we want.

13 They're the ones that need to be brief.

14 MR. GHENENE: No probl em

15 MR WLLIAVS: The Board is not limted to
16 90 m nutes.

17 MR, GHENENE: On Decenber 2nd, 2015 | was
18 assigned the protest investigation of Touche. The

19 renewal is being protested by one group, the ANC. The
20 ANC submtted a letter to ABRA dated April 12th, 2015

21  which is attached. | attenpted to speak with the
22 protestants several times but was unsuccessful. The
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1 zoning information is in there. It's -- Touche is

2 located in a C2A, and there's a | ot of technical

3 language in there so I'll leave that al one. According

4 to the District of Colunbia Geographic Information

5 Systens there are nine |licensed ABC establishnents

6 wthin 1,200 feet of Touche, and I've listed -- I'm

7 sorry, not nine -- 23. And I've listed all 23 there and

8 their retail class designations. According tothe @GS

9 information there is one school or a child devel opnent

10 center within 500 feet of -- | think specifically 381

11 feet away fromthe establishnent. There's parking

12  avail abl e around Touche on H Street and 12th Street and

13 11th Street to the west. Touche is one of several

14  businesses on the 1100 block of H Street. |It's a very

15 busy area. Touche is a three-story -- three-story

16 building with a kitchen and a first floor bar on the

17 first floor where they're street level. The second

18 floor there's a bar and dining area. And then on the

19 rooftop, as discussed earlier, there is a sunmer garden.
20 | think they've already tal ked about the hours of

21 entertainment and hours of operation. And listed | have
22 ny hours and nore specifically ABRA investigators hours
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1 of observation, and those observations that we saw.
2 The -- the establishment was nonitored during
3 operational hours and non-operational hours. And this
4 is a snapshot of the tines that | nonitored. Touche is
5 located on 8th Street which is a main corridor for al
6 of us. Sol've -- |'ve personally nonitored --
7 monitored Touche nuch nore than the listed times here.
8 So | think | have a pretty good understanding of what's
9 going on there. During the daytine hours nonitored
10 there was a decent anount of parking available. There
11  was a lot of pedestrian activity. During nighttinme
12 hours nuch nore pedestrian activity but nore so geared
13 to the businesses for the ABC licenses in the area. And
14  there was sone parking available off of H Street -- not
15 on H Street but off of H Street. Thursday, March 31 is
16 it | spoke with Touche owner Jayne Price. M. Price,
17  nmuch like she said in her introduction stated that sone
18 of the things that she's done in addressing sone of the
19 witten ANC s protest issues was they soundproofed the
20 second floor by sealing all the windows and putting up
21 specific soundproofing devices to mtigate the sound.
22 And Ms. Price also stated that Touche's |l ooking into
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1 enclosing its rooftop and is currently -- rooftop sunmer
2 garden and is currently taking bids fromsevera
3 contractors and evaluating the cost effectiveness of it.
4 | requested and reviewed the records for the Noise Task
5 Force, ABRA's Noise Task Force from March 25th, 2015

6 through March 25th, 2016, and there were siXx noise

7 conplaints. And | contacted via e-mail the Ofice of
8 Unified Communications requesting the NPD calls for

9 service. But as of today | still haven't received any
10 sort of documents. And that's it.

11 CHAI RPERSON ANDERSON:  Al'l right. Thank
12 you. Do you have any questions for the investigator?
13 Yes, Ms. Mller.

14 MS. MLLER H, M. Chenene.

15 MR. CGHENENE: Hey, how you doi ng,

16 M. Mller?

17 M5. MLLER (Ckay. So when you did your
18 visits to the establishment were you aware of what the

19 focus of the protest was going to be?

20 MR. GHENENE: Only fromreading the letter.

21 M5. MLLER So | don't know about the

22 letter. But -- so -- and I'mglad you've had nore
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1 exposure to the establishment because it seens like the

2 focus of this hearing if -- if I'"'mnot mstaken is the
3 noise fromthe rooftop in the evening. And so | didn't
4 see that you actually -- or the later hours after

5 mdnight or whatever. | do see one | guess at 11 p.m,

6 the latest.

7 MR, GHENENE: Right.

8 M5. MLLER Do you have any genera

9 observations even separate fromthis wth respect to

10 noise at the later hours?

11 MR. GHENENE: Not really. At the tine this
12 was assigned in Decenber | don't think they were using

13 their rooftop as nmuch as, you know, the --

14 M5. MLLER Ch, right.

15 MR GHENENE: So -- so that's the

16 difficulty.

17 MS. MLLER And they haven't been there

18 that long --

19 MR GHENENE: |'msorry, ma'am

20 MS. MLLER -- is that right? | think she

21 said a year and a half or so.

22 MR. GHENENE: Sure. But | was -- | was only
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1 assigned it in Decenber.

2 MS. MLLER Right.

3 MR. GHENENE: So, you know, | -- | probably
4 have sone | guess nmenories of what it was |ike during

5 last summer.

6 M5. MLLER Right.

7 MR. GHENENE: But | don't want to speak

8 specifically toit, because it -- it may be inaccurate.
9 M5. MLLER It may be a little bit vague
10 too?

11 MR GHENENE: Sure. Sure.

12 M5. MLLER (Okay. How about -- did you say

13 that she seal ed the w ndows?

14 MR. GHENENE: Yes. According to Ms. Price

15 the wi ndows have been sealed. They're blocked, they're
16 unable to be opened, and they're covered.

17 M5. MLLER D d you -- do you have any

18 opinion or know edge about how it was -- how the noise
19 was before they were sealed and after they were seal ed?
20 MR. GHENENE: | don't know when they were

21 specifically seal ed.

22 M5. M LLER  Uh-huh.
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1 MR. GHENENE: And | want to be careful to
2 not talk about their predecessor too nuch.
3 MS. MLLER Ckay.
4 MR. GHENENE: So yeah.
5 M5. MLLER (kay. How about -- and in the
6 noise conplaints do you have any nore infornmation about
7 what they entailed or anything?
8 MR GHENENE: No, ma'am
9 M5. MLLER And how they were resol ved or
10 no?
11 MR. GHENENE: No, ma'am Qher than the
12 investigative history.
13 MS. MLLER Right. Okay.
14 MR. GHENENE: That's a part of my report.
15 MS. MLLER Do you have an opinion -- and
16 it mght be hard because | ast sunmer was a long tinme ago
17 then, but -- | guess we'll hear all the testinony -- but
18 related to the noise fromthis rooftop conpared to
19 simlar establishnents in the area? Are there other
20 rooftops |ocated nearby?
21 MR. GHENENE: Yes, nma'am
22 M5. MLLER Ckay. Do you have any -- any
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1 opinion with respect to the noise that's generated from
2 this one?

3 MR. GHENENE: Not really. | think that

4 they're all fairly simlar.

5 M5. MLLER kay. Al right. Thank you.

6 MR, GHENENE: Yes, nmm'am
7 CHAI RPERSON ANDERSON:  Yes, M. Al berti.
8 MR. ALBERTI: H . Thank you for your report

9 M. Ghenene.

10 MR, GHENENE: Sure, M. Al berti.

11 MR. ALBERTI: | want to just go -- go --

12 sort of |look at the general area so we get a context for
13  what it looks like. So -- so -- so this establishnent
14 sits on the corner of -- it sits on the corner of, what,

15 12th and -- and H Street; is that correct?

16 MR. GHENENE: More or |ess, yes.
17 MR. ALBERTI: More or less. So on the
18 ground floor is there -- on the second floor does it

19 take up the entire portion of the building?
20 MR. GHENENE: That -- | nean that's a good
21 question. It is the biggest area | believe. But |'m

22 not sure --
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1 MR. ALBERTI: O her business that takes up
2 the second floor?
3 MR GHENENE: |'m unawar e.
4 MR, ALBERTI: Let nme ask it this way: The
5 wndows on the east side of the building, do they

6 overlook 12th Street?

7 MR GHENENE: | believe so. Yes.

8 MR. ALBERTI: kay. And the wi ndows that |
9 seeonthe front that go all the way to the edge of the
10 building sort of that sit above its main entrance, are
11  all of those windows all the way to the east corner, are
12 all those part of the establishnment?

13 MR. GHENENE: | believe so. Yes.

14 MR. ALBERTI: kay. Al right. But on the
15 first floor it looks like half of the first floor

16  belongs to anot her business.

17 MR. GHENENE: Yes, sir.
18 MR. ALBERTI: But again, the second floor,
19 It looks like the entire second floor is -- is -- is

20 owned on rented by this business.

21 MR GHENENE: Yes, sir.
22 MR. ALBERTI: kay. What about the rooftop?
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1 MR, GHENENE. The sane thing. It goes to
2 the --
3 MR. ALBERTI: So it goes to the -- if I'm
4 standing at the front of the rooftop what aml| -- am|
5 over looking H Street?
6 MR GHENENE: Yes, sir.
7 MR ALBERTI: And if | stand to the left --

8 to the east side of the rooftop what am | overl ooki ng?
9 MR. GHENENE: 12th Street.

10 MR. ALBERTI: kay. How close to the edge
11 am| getting?

12 MR GHENENE. Its -- I'msorry. | don't --
13 MR, ALBERTI: How close to the edge of the

14  building am| getting if |'mstanding up there?

15 MR. GHENENE: It is the edge of the

16  buil ding.

17 MR, ALBERTI: It is. You can go all the way
18 -- the roof -- the garden goes all the way -- the

19 rooftop garden goes all the way to the edge?
20 MR GHENENE: It covers the entire -- it

21 goes to the corner, yes.

22 MR. ALBERTI: Al right. And in the back
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1 how far back does it go?

2 MR. GHENENE: | believe it's the sane.

3 don't know. | don't know.

4 MR. ALBERTI: kay. Al right.

5 MR, GHENENE: Actually it can't be because
6 there's a stairwell. So | don't think it -- it go --

7 you can't look into the alley I don't think.

8 MR. ALBERTI: Ckay.

9 MR. GHENENE: Do you understand what |'m

10  saying?

11 MR ALBERTI: Al right. Al right. Al

12 right. W'Il get nore clarity on that. The area around

13 it, I'mlooking at your Exhibit Nunber -- one of your

14  maps.

15 MR GHENENE: Yes, sir.

16 MR. ALBERTI: The two exhibits that's your
17 maps. | don't know what those -- that are part of your
18 report.

19 MR GHENENE: Yes, sir.

20 MR. ALBERTI: Al right. So directly behind

21 the building there are some narrow lots. Are those

22 busi nesses or residential?
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1 MR. CGHENENE: Residenti al.

2 MR. ALBERTI: |Is there an alley there that

3 separates then? |If you don't know, that's fine.

4 MR. GHENENE: Yeah. | don't know.

5 MR ALBERTI: Al right.

6 MR GHENENE: | can't -- | can't renenber.

7 MR ALBERTI: And it doesn't -- | am not

8 seeing it on here. That's why |'m --

9 MR. CGHENENE: Yeah.

10 MR ALBERTI: -- I'masking. GCkay. It

11  looks like directly across the street on -- from12th on
12 the east side of 12th Street directly across fromthe

13 establishnent there's a -- on your map there's a big

14 solid rectangle. |s that comercial ?

15 MR, GHENENE: Yes, sir.

16 MR ALBERTI: [Inaudible 46:53] H Street.

17 Behind that there's an alley?

18 MR. GHENENE: Yes, sir.

19 MR. ALBERTI: And the narrow rectangles

20 there, right there, are those residential?

21 MR. GHENENE: Yes. Yes, sir.

22 MR. ALBERTI: Linden Place, do you know if
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1 that's -- any of that's comercial or it's all -- it's
2 all --
3 MR GHENENE: | believe it's al
4 residential.
5 MR, ALBERTI: kay. Any idea how wi de that

6 alleyis onthe --

7 MR GHENENE: No, sir.

8 MR. ALBERTI: kay. Fine. That's all the
9 questions | have. Thank you.

10 MR. CGHENENE: Yes, sir.

11 CHAI RPERSON ANDERSON: Do you have any

12 other -- yes, M. Short.

13 MR, SHORT: Good afternoon, |nspector

14  Chenene.

15 MR, GHENENE: Good afternoon.

16 MR. SHORT: You've been working this general

17 vicinity for how long as an ABRA investigator?
18 MR. GHENENE: Next week five years.
19 MR. SHORT: Five years. So you have a | ot
20 of history with nost of the establishments there on H

21 Street in that 1100, 1200, and 1300 bl ock?

22 MR GHENENE: Yes, sir.
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1 MR, SHORT: The nei ghbors, do they do a | ot
2 of conplaining about businesses generally in that area?
3 MR, GHENENE: | -- I'd say it's probably
4  about the same over the five years as every other
5 neighborhood where there's residential property abutting
6 commercial property.

7 MR. SHORT: And those conplaints are

8 generally?

9 MR. GHENENE: It ranges. But | -- | haven't
10 really worked the Noise Task Force as nmuch. But, you

11 know, | -- | think that there have been a | ot of

12  conplaints regarding noise on H Street in the past five
13 years. Yes.

14 MR, SHORT: Ckay. And -- and basically wth
15 your know edge as an investigator and outside of noise
16 what is the general -- what the general consensus of the
17 comunity with businesses? | nean how well do they get
18 along?

19 MR. GHENENE: |'mnot sure | can really

20 answer that. | can say that ny personal experience

21 from-- and again, I'mtrying to not talk about the

22 prior licensee.
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1 MR, SHORT: Ckay.
2 MR, GHENENE: But | could say that there's
3 been --
4 MR SHORT: |'mjust |ooking at the general
5 area.
6 MR. GHENENE: Sure. There's been -- in
7 general there's been a reduction in the conplaint cases
8 that I've handled in the area.
9 MR, SHORT: So not to put words in your
10  nouth, but things have gotten better in the last five
11  years?
12 MR, GHENENE: Absol utely.
13 MR SHORT: Wuld you say it's a 40 percent
14  reduction, 50 percent, 30 percent?
15 MR, GHENENE: It would be tough for ne to
16 say because | could only speak to ny experience, and
17 there are several other investigators. But for ne --
18 MR, SHORT: Yes.
19 MR. GHENENE: -- nore than 50.
20 MR, SHORT: Mdre than 50 percent?
21 MR, GHENENE: Yes, sir.
22 MR SHORT: So apparently sone new
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1 regulations that have cone in to play and sone new

2 things that you are doing as investigators have hel ped
3 quiet -- quiet down sone of the situations between the
4 community and busi ness?

5 MR. GHENENE: |'d hope so. Yes, sir.

6 MR, SHORT: That's all | have. Thank you,

7 M. Chair.

8 CHAI RPERSON ANDERSON:  Yes, M. Silverstein.
9 MR. SILVERSTEIN. Picking up on ny

10 colleague's question there, could it have al so been that
11 certain places like TruO| eans were shut down?

12 MR. GHENENE: Absolutely, sir.

13 MR, SILVERSTEIN. That really that sone of

14 the nost difficult offenders went out of business?

15 MR. GHENENE: Absolutely sir.
16 MR. SILVERSTEIN. No further questions.
17 CHAl RPERSON ANDERSON:  Any ot her questi ons

18 by any of the board menbers? Hearing none, M. Price,
19 do you have any questions for the investigator?

20 M5. PRICE: | do.

21 CHAI RPERSON ANDERSON: Go ahead pl ease. And

22 it should be based on his report and our questions by
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1 The Board.

2 MS. PRICE: Yes. Definitely. Based on your
3 report -- 1 don't knowif this is necessarily totally a
4 question. | don't want to be out of line. But I did

5 look at the address that you gave, 1016 H Street for

6 the -- for the daycare, the child center, it's

7 referenced on Page 3 --

8 MR. GHENENE: Yes, ma'am

9 M5S. PRICE: -- in your report. And what |
10 find is that that is currently a ABRA |icensed business
11 as well which is listed in Nunber 4 of your report, The
12 Liberty Tree. So | wanted to know fromyou how, you

13 know, as far as the GS information is concerned how --
14 how much you truly rely on that information

15 MR GHENENE: | rely onit totally.

16 M5. PRICE: Well, then for the record there
17 is no New Horizon Child Devel opment Center |ocated at
18 1016 H Street NE. In your -- in your experience you

19 reference there were six conplaints between Mrch

20 2015 -- noise -- fromthe Noise Task Force. And March
21  25th, 2016 | guess |I'mtrying to understand. You said

22 no -- there were no NPO calls for service -- you weren't
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1 able to get that. So is that to say you have not been

2 able to substantiate this particular information, these

3 noise conplaints that -- how were they -- how were they

4  substantiated? Do you know the outcone of themat all?

5 MR, GHENENE: No, ma'am

6 MS. PRICE: Because you weren't able to get

7 the information?

8 MR. GHENENE: Yes, ma'am

9 M5. PRICE: (Okay. | just wanted to

10 understand that. And then would you say in your five

11  years of experience that six conplaints in a year tine

12 is alot or alittle for a business such as ours?

13 MR, GHENENE: Such as ours is the qualifier.

14 | think that that --

15 MS. PRRCEE O in that area, just is that a

16 lot of conplaints to you?

17 MR. GHENENE: It -- it could be, but it also

18 could not be. You know, it's -- it's difficult to say.

19 MS. PRRCE: Well, is -- what -- what do you

20 think is a lot of conplaints? | mean if you're called

21 out all the tine, what do you think is a lot? | mean

22 is -- you're called out in a year six times versus the
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1 previous -- | nean --

2 MR. GHENENE: Well, naybe 1'Il put it in

3 prospective. There are sone places that there are zero.

4 There's a lot of places that there are none. You know,

5 there is probably sone places that have 20. So it's

6 tough to say. | can't really answer that.

7 M5. PRIRCE: So do you think it's a lot or a

8 little versus -- conpared to other businesses in our

9 area?

10 MR GHENENE: Again, | nean | can't really

11  speak to that.

12 M5. PRICE: Ckay. You did say earlier that

13 it was kind of simlar to other establishments. So --

14 [inaudible 53:17]. So |I'msorry if | was redundant.

15  How do you know where the noise is generating fron? As

16 an investigator when you're there I mean how do you know
17 if you're investigating a noise conplaint where the

18 noise is comng fromspecifically?

19 MR. GHENENE: Again, | haven't gone out on

20 any noise calls for -- for Touche. So I can't speak to
21  Touche's noise calls.

22 M5. PRICE: Ckay. And then you did visit
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1 the establishnent and you did take pictures. And so can
2 we -- can we look at your Exhibit 6.

3 MR, GHENENE: Yes, nmm'am
4 M5. PRICE: This is our second level. Wuld
5 you say that this is the second | evel of our
6 establishment?
7 MR GHENENE: Yeah. Yes, m'am
8 M5. PRICE: And so would you just
9 acknow edge that the photos of the white -- those are
10 windows that are covered, correct? So you did see for
11 yourself that these w ndows are covered?
12 MR. GHENENE: Well, | saw that -- what --
13 whatever is white is there. You know, obviously | don't
14  know that -- what's on the other side of it. Do you
15 understand what |'m saying?
16 M5. PRICEE Right. But |I'msaying you saw
17 that there's --
18 MR. GHENENE: | saw the -- the --
19 M5. PRICE: ~-- they're not open to -- like
20 you can't see out of thenf
21 MR. GHENENE: Yes. Yes, ma'am
22 M5. PRICE: And then fromthe outside you
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1 saw that you can't see inside?

2 MR GHENENE: Yes, ma'am Yes, nma'am

3 M5. PRICE: So there is no noise that's able
4 to-- well, you're not able to see inside or outside?

5 MR. GHENENE: Yes, ma'am

6 M5. PRICE: And then there are no w ndows

7 that are showing facing -- on that level of -- that's

8 facing H Street?

9 MR. GHENENE: No, ma'am \Weéll, ['msorry.
10 Can you repeat that?

11 M5. PRIRCE: On that level looking at this
12 picture as you can see straight ahead there are no

13 windows?

14 MR. GHENENE: Well, there are w ndows there,

15  but | think they're covered, correct?

16 MS. PRICE: There's no w ndows show ng?
17 MR. GHENENE: Yes.
18 M5. PRICE: And then when you -- did you

19 notice that there's a sub-roof underneath that they

20 built for the transforners for the street cars so we're

21 not to the corner of H Street -- | nmean of 12th Street?
22  You know that our building doesn't go -- like there's
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1 sidewalk and a ot of -- we're not right at the corner.
2 Didyou notice that out there?

3 MR, GHENENE: On which side?

4 M5. PRRCEE On the H Street -- on the 12th
5 Street side, did you -- did you happen to notice that?
6 MR GHENENE: No, ma'am | nean it sounds
7 right. But I -- yeah, | did notice.

8 MS. PRICE: Ckay. And then of your

9 investigative -- in your -- on Page 6 of your -- of your
10 report your investigative history, as far as the -- the

11 Nunber 1 and Nunber 2 | know we were not able to obtain
12 this because -- copies of these because they haven't

13 gone to the -- to The Board or what have you, they're
14 not -- we couldn't find these cases. Wre you able to

15 get any infornation about these?

16 MR GHENENE: No, ma'am

17 M5. PRRCE: So I'd like for themnot to

18 be -- | don't know how you say this, but | --

19 CHAI RPERSON ANDERSON:  Well, | nean it's --
20 it's part of the -- it's part of the investigative

21  history. So clearly this is something that's in ABRA's

22 records. But | -- one thing I'll just point out to you,
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1 M. -- Ms. Price, that's not an issue. | think the
2 issues --
3 MS. PRICEE Right. Ckay.
4 CHAl RPERSON ANDERSON:  So j ust ask questions
5 that | think that tal ks about noise and | think just

6 nmake sure that you focus your questions to the issues at
7 hand. And so | know that you're trying to get sone

8 other things out. But renenber if they're not

9 contesting it, we're not going to. So just nake sure
10 that you -- you get the questions answered to -- to --
11  to the issues that we -- we want to focus on. And so |
12 think your time is better off trying to maybe elicit

13 testinony that's positive regarding those type of

14 issues.
15 M5. PRICE: Yeah. | -- | appreciate that,
16 chairman. | will definitely do that. However, | do

17 want to just point out you got this in witing. And so
18 you've got know edge of sonething that doesn't have
19 our -- we don't have full understanding of it. This is

20  our opportunity --

21 CHAl RPERSON ANDERSON: Wl |, | don't -- |
22 nyself -- and | amthe chairman of this board, and |
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1 don't know what it is too. So | won't be giving it --
2 M5. PRICEE Well, no. | neanit's in
3 witing here. And so --

4 CHAI RPERSON ANDERSON:  But |'m saying |'m
5 not going to give any consideration to it because it

6 just says --

7 M5. PRRCE: Geat. kay.

8 CHAI RPERSON ANDERSON:  It's -- it's -- we
9 have -- I'mnot aware if we have had a hearing on that.
10 So you don't -- don't worry about that please. All

11 right.

12 M5. PRICE: Gkay. There was one ot her

13 question | did have for you and that is you -- you did
14 reference that you're -- that you weren't certain if
15 there was an alley between us and the -- and the

16  building, you know, behind us or beside us. Did you
17 notice trees or anything else that -- behind that, our
18 building and --

19 MR. GHENENE: No, | did not notice.

20 M5. PRICE. Ckay. Thank you.

21 MR GHENENE: Sure.

22 CHAl RPERSON ANDERSON:  Your w tness, sir.
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1 MR. WLLIAMS: ay. H, M. Gienene.
2 Thank you very much for your time. And as -- as an
3 initial nmatter | apol ogize for not responding to your
4 voicenmails. | have no excuse for it.
5 MR. GHENENE: No probl em

6 MR. WLLIAVS: |It's been a crazy few nonths.
7 But | really appreciate the work you put into this --

8 this investigation. And | apologize | could not

9 contribute toit. So just a couple of very brief

10 questions. On Page 5 of your report you indicate that
11 M. Price nmentioned that they considering enclosing the
12 rooftop; is that correct?

13 MR. GHENENE: Yes, sir.

14 MR WLLIAMS: Is it -- is it afair

15 assunption that their notivation for doing so would be
16 to | essen noise comng fromthe rooftop?

17 MR. GHENENE: | think in our conversation

18 that that was one of the reasons for looking into it.

19 MR WLLIAVS: kay.

20 MR. GHENENE: But there could be several

21 other reasons. | didn't ask any further.

22 MR. WLLIAMS: Sure. Understood. Thank
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1 you. And just out of curiosity did Ms. Price provide
any copies of contractor bids that she referenced?
MR GHENENE: No, sir.

MR. WLLIAMS: Thank you. Is it a fair

o A w N

description of Touche's rooftop deck as unencl osed at

6 the nmonment?

7 MR GHENENE: Yes, sir.

8 MR WLLIAMS: In fact, three -- you were --
9 you've -- you've been up on the rooftop; is that

10 correct?

11 MR. GHENENE: Yes, sir.

12 MR WLLIAMS: So is it fair to say that at
13 least three of the four walls are no higher than wai st
14  high in ternms of the actual like structural walls?

15 MR. GHENENE: Yeah. | believe so. Yes,

16  sir.

17 MR, WLLIAMS: Ckay. | think that's all

18 have. Thank you.
19 CHAI RPERSON ANDERSON:  Al'l right. Thank

20 you. Al right. You're free to go. You may step down,

21 sir.
22 MR. GHENENE: Thank you.
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1 CHAI RPERSON ANDERSON:  The Board doesn't
2 have any other wtnesses. So, Ms. Price, you may cal
3 your first wtness.
4 M5. PRICE: Ckay. Well, I'd like to cal
5 TimFranklin,
6 MR. FRANKLIN: Hell o, everybody.
7 CHAI RPERSON ANDERSON:  You can go over

8 there, sir. Can you raise your right hand please. Do
9 you swear or affirmto tell the truth and nothing but

10 the truth?

11 MR FRANKLI N:.  Yes.

12 CHAl RPERSON ANDERSON:  Thank you. Have a
13 seat. Your witness, ma'am

14 MS. PRICE: Thank you. M. Tim would

15 you -- M. Franklin, would you --

16 MR, SILVERSTEIN. Wuld the witness identify
17  hin®
18 CHAl RPERSON ANDERSON: Wl |, yeah. Just

19 hold on please. Just ask him-- yeah. Just have him

20 identify hinself for the record please. Ckay?

21 M5. PRRCE: |I'msorry. |'m-- | cannot hear
22  you.
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1 CHAI RPERSON ANDERSON:  Have himidentify
2 himself. The first question that you should ask himis
3 to ask himto identify hinself.
4 MS. PRICE: Thank you.
5 CHAl RPERSON ANDERSON:  And maybe you j ust
6 want to give sone background information and his
7 affiliation with the establishnent.
8 M5. PRICE: Wuld you please identify
9 yourself for the record.
10 MR FRANKLIN. I'mM. T. H Franklin. |
11 live at 1200 G Street NE which is about 150 feet from
12 your club. |'mthe Nei ghborhood Watch every day for the
13 last five years. |'mthere all day, every day. [|'m
14 getting quite anxious right now because |'mnot there.
15 It seens |like when I'mnot there sonmething happens. And
16 | come out every night during the sumrertine at 2 p. m
17 1've been living at 1200 G since 1959. |[|'ve watched the
18 area change trenendously. |'ma nusician and witer and
19 live sound engineer. So I'mvery nmuch into sound. So
200 I"'mwiting a book. I'min direct observation of the
21 area of the rooftops, of the nusic, of the crowd noi se.
22 | actually four years ago did a sound nonitoring wth a
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1 device that measures the dBs of noise. And actually at

2 2:00 in the norning on Friday and Saturday nights just
3 the street level noise is |louder than nost of the

4 rooftops. So anyway, |'mthere every day. |'mthe

5 Neighborhood Watch and | observe to see what's

6 happening. And | listen to conplaints from neighbors

7 about noise. And the only one point | would like to

8 make quickly is any changes in the hours of the

9 rooftops, it should be one size fits all. |[If everybody
10 close their -- if one person as to close at 12, it
11 should be all. Because the sound the way the block is

12 set up fromH Street in the 1100 bl ock and the 1200

13 Dbl ock sound bounces off walls. Some neighbors that |ive
14  on Linden Street at 2:00 in the norning if it's 50

15 people on the roof, you mght think it's comng from one
16 roof, but it's actually comng from another roof I|ike

17 Smth Commons, or it could be the crowd noise from

18 Sticky Rice or Gowmn Vic (ph) or Vendetta. Because |I'm
19 out and doing sone -- | purposely come out at 2 a.m

20 every night just to walk the dog and to see the people

21 and nonitoring the sound. Because being there since '59

22 | never thought | would be able within steps of ny house
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1 walk out and see this wonderful H Street district that's
now | i ke Georgetown, Adams Morgan, and so on. So | nean
that's ny take of the whole situation. It should be

uni form everybody closed at 12 or 1 or whatever.

o A w N

Because noise cones in different directions. |'ve

6 actually stood with a nonitor on ny back porch, which is

7 like 150 feet fromH Street, and I can hear noises from
8 Smth Commons. | can here noises from Rock and Rol

9 Hotel, the nusic because | listen to nmusic. | try to
10 get sone inspiration to even steal a rip. | can hear
11  noise comng fromSticky Rice. | can hear noise com ng

12 from Vendetta when they have their live groups. So |
13 nmean to ne we signed up -- the people in that area --
14 for a arts and entertainment district and noi se cones
15 along withit. So -- and that's it.

16 MS. PRIRCEE M. Franklin, when -- when you

17 are wal king along the corridor and comng on 12th Street

18 to H Street fromour -- our -- where our business is --
19 MR, FRANKLIN: Right.
20 M5. PRICE: -- you have us and then there's

21 Khan's, correct --

22 MR FRANKLIN: Right.
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1 M5. PRICE: ~-- on the -- on the side of us.
2 MR. FRANKLIN: Right.
3 MS. PRICE: Then directly across fromus
4 there is Auto Zone, correct?
5 MR, FRANKLI N  Right.

6 M5. PRICEE So let's talk about the houses
7 behind us sort of. Can you describe the cl osest

8 resident to -- to --

9 MR, FRANKLIN.  Well, when you wal k around

10 the corner fromH --

11 CHAl RPERSON ANDERSON: M. Franklin --
12 MR. FRANKLI N  Yes.
13 CHAl RPERSON ANDERSON:  -- let her finish her

14  question first --
15 MR. FRANKLIN. Onh, okay. Go ahead.
16 CHAI RPERSON ANDERSON: - - before you answer

17  the question.

18 M5. PRICE: So you -- you're Nei ghborhood
19 Watch. | know you are famliar with many of the

20 residents that are in the -- in the area. So | don't
21 have it to showyou. |It's -- it's easier for you The

22 Board to | ook at even investigator's report, that
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1 diagramof the -- of the nei ghborhood.
2 CHAI RPERSON ANDERSON:  You can -- you can --
3 if you have a docunent, just identify it. You let
4 M. Mtthew know what -- what docunent you're show ng
5 himand then you can show hi mthe docunent and |et us
6 know what docunent it is. Let the protestants know what
7 docunent, and then you can showit to -- you can
8 approach the witness and show himthe document and ask
9 himtoidentify it.
10 M5. PRICE: Ckay. Bear with me. Thank you.
11 | know -- | think | can try to use Investigator
12 Ghenene's report, his Exhibit 3. It mght be the
13 easiest ne to -- to sort of describe the -- could |I show
14 it to --
15 MR. WLLIAVS: No objection.
16 CHAI RPERSON ANDERSON:  Let hi m know what
17  docunent you're referring to so he'll know and then you
18 can.
19 MR, SILVERSTEIN. He said okay.
20 CHAI RPERSON ANDERSON:  And then ask himto
21 identify the document, can he identify the docunent.
22 Al right. Go ahead. Have himidentify the docunent,
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1 and then you can ask hi m questions.

2 MS. PRICE: Can you identify this?

3 MR. FRANKLIN. Cnh, yeah. It's kind of a
4  generic scale of our neighborhood.

5 MS. PRICE: I'Il let you look at it.

6 MR, FRANKLIN:  Ckay.

7 M5. PRIRCE: |'mjust going to kind of --

8 and -- and, Board, |'mgoing off of that Exhibit 3. Can
9 vyou look at Exhibit -- that docunment, you see Touche.
10 If you turn it where H Street is there, you see where

11 Touche is pointed out. So right next to us is Khan's.

12 MR, FRANKLI N Right.

13 M5. PRICE: So then right behind us is there
14 a resident currently in that -- can you tell us a little
15 bit about just the culture of that area. | know there

16 mght be, you know, people that are residents of that
17 side or what have you. But ny understanding is that,
18 you know, l|ike for instance there's a nusician that

19 lives directly behind us. And so --

20 MR. FRANKLIN. Right. Yeah. |It's a base
21 player that lives there and practices. And that house

22 is being rented by young urban professionals that
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1 frequent H Street a lot. And the next house is --

2 MR. ALBERTI: Ms. Price, I'mtrying to be
3 helpful here. | don't know what house he's referring
4 to.

5 M5. PRICE: |'msorry.

6 MR. ALBERTI: So maybe you can for the

7 record describe what house you're pointing out to him

8 It wasn't clear to ne.
9 M5. PRICE: So for the record |'m speaking
10 of the block that is -- if you see the H-- the H Street

11  diagramwhere it shows H Street and then 12th Street,
12 you see a block and then there's a long block directly
13 behind that.

14 MR ALBERTI: So -- so directly behind the
15 block that's identified as 12th there is a | ong

16 rectangle. There are several long rectangles.

17 MS. PRICE: That's correct.

18 MR, ALBERTI: You're talking about the |ong
19 rectangle closest to -- closest to --

20 M5. PRICE: Yes, sir. Yes, sir.

21 MR. ALBERTI: Okay. I'mtrying to nake this

22 clear for the record so when we go back we know what
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1 we're looking at. Al right.
2 MS. PRICE: Yes. That's what |'m speaking
3 of.
4 MR, ALBERTI: Ckay.
5 M5. PRICE: And so go ahead. [|'msorry.
6 You were --
7 MR. FRANKLIN. Cnh, yeah. 1've only -- |'ve
8 met one guy that lived there because that's a rental
9 property, and the guy that lived there was a base pl ayer
10 that practices, and they had the first place behind
11 Khan's and [inaudi ble 1:08:22].
12 M5. PRICE: And, oh, how do | describe this
13 for the record? So across the street fromus there's
14  the Auto Zone --
15 MR FRANKLIN: Right.
16 M5. PRICE: ~-- you're aware. And then next
17 to the Auto Zone there's a huge parking lot, correct?
18 MR FRANKLI N:  Yes.
19 M5. PRICE: And then there's Smth Commons
20 next to the -- behind the -- next to the parking lot?
21 MR, FRANKLI N  Right.
22 MS. PRICE: Then you see behind there
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1 there's an alley?
2 MR, FRANKLIN.  Yes.
3 M5. PRICE: And then there are a block of --
4 of homes. And then there's Linden Place. So when you
5 were speaking in terns of the noise and not being able
6 to distinguish sometines between, you know, where the
7 noise is comng fromand that kind of thing a noment ago
8 how woul d you describe the -- Iike give us a visual of
9 what -- the back of those homes here. Like how can --
10  you know, as far as nusic and things that are -- as a
11 sound engineer as well, how that -- that sound is
12  traveling.
13 MR, FRANKLIN.  Well, yeah. The -- well,
14 the -- your rooftop --
15 MR WLLIAVMS: Can | -- can | object for a
16 nmoment. | -- | don't believe M. Franklin's been
17 offered as an expert in sound, and it sounds |ike he's
18 about to get into technical details about how sound
19 travels and noise issues that | don't think he's
20 properly equipped to testify to.
21 M5. PRICE: May | point out that he --
22 CHAl RPERSON ANDERSON: Go ahead.
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1 M5. PRICEE He -- he -- for aliving -- what
2 do you do for a living?
3 MR. FRANKLIN:. |I'ma live sound engi neer
4 since 1970 doing all type of live events, outdoor
5 concerts, clubs, and so on. W rent out professional
6 equi pment to groups that cone in town.
7 CHAI RPERSON ANDERSON:  Hol d on, M. --
8 MR, SILVERSTEIN. Wuld you pl ease nove
9 forward. | can't see at all. | want to hear what he
10  says.
11 MR FRANKLIN: | work for Infant Eyes
12 Production Conpany. Well, |'ve been doing that since
13 1970. W rent out professional equipnment to
14  professional groups that conme in town. Last year we had
15 the contract for Dupont Park, Carter Barron. W are
16  sound engineers, work at Howard Theater, Lincoln
17  Theater, and so on, all the venues which |'ve been a
18 part of since 1970.
19 MS. PRICE: So maybe not an expert w tness
20 in our instance but definitely someone within the
21 community that has -- that's speaking that has sone
22  idea.
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1 MR. FRANKLIN:. Yes. And like | said, |'ve
2 actually taken a sound nonitor.
3 CHAI RPERSON ANDERSON:  Hol d on. Hol d on.
4 1'mgoing to overrule the objection. And -- and it -- |
5 mean he did testify that he's a Nei ghborhood Watch, that

6 he has a sound boomthat he goes. And so although he

7 mght not be an expert per se, but he does have sonme --
8 he has nore expertise in the area than | do based on the
9 presentation that was made before. So go ahead. &

10 ahead, sir. You can answer the question.

11 MS. PRRCE: So | want -- yeah. |[|f you could
12 describe from-- fromour -- our establishnment, you

13  know, the Khan's, what's happening with the Smth

14  Commons and that Auto Zone, all of that -- that --

15 followmng that big large rectangle that's across from --
16 fromus looking at H Street and even across on the

17 opposite side as far as how the sound is traveling what
18 do you witness? Wat do you --

19 MR, FRANKLIN.  Well, | definitely witness at
20 different areas. So different residents will hear

21 different things. And at 2:00 in the norning when you

22 get nost conplaints of people |eaving the clubs and
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1 comng to their vehicles that parked in our neighborhood
2 sonmetimes you can hear or can't distinguish all the tine
3 exactly where the noise is comng from Because |ike |
4 said, | can sit on ny back porch which is like |less than
5 a 100 feet -- well, the next alley fromLinden Place and
6 hear stuff fromRock and Roll Hotel, Smth Comons, the
7 other businesses on the other side of H Street. Matter
8 of fact, | hear in ny back yard nore noise at 2:00 in
9 the norning fromthe businesses in the 1200 bl ock of H

10 Street on the other side than | can hear from your

11 rooftop. Now, other neighbors m ght hear other things
12 by the way sound travels. But fromny back yard | hear
13 nore of the other side of H Street than your

14  establishnent. So and | can professionally say -- and
15 it will be so easy to find out where the sounds is

16 comng from because you can take an easy sound

17 generation -- generating device, sit it on the rooftop
18 say of Smith Commons and go in each resident's back yard
19 and see what the dB level is and see where the noise are
20 comng from It's too easy to do. So -- but anyway,

21 like | said again it should just be one size fits all.
22 |If everybody -- if everybody -- whatever tine should be
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1 uniform
2 MS. PRICE: And are you aware that we
3 provided -- that |'ve been -- ny year there and -- year
4 and a half very concerned about being sure that we are
5 -- as aresident that we are having us a place that you
6 all feel good about having in your nei ghborhood and all?
7 And -- and | just -- so fromtine to time |'ve called on
8 you to use our machine to have -- not to -- to nmake sure
9 that we're not too loud or fromthe tal king noise?
10 Could you testify to that or I nean --
11 MR, FRANKLIN:  What about, just doing that?
12 Yeah. |'ve done that, and | was amazed at sone of the
13 findings fromthe sound neasuring device. You know,
14 like | said, it -- it cones, and the street noises were
15 louder than the rooftops, and |'ve been on every
16 rooftop. And those in the 1100 bl ock and 1200 bl ock and
17 1300 block of H Street, and it's all the same. It's
18 basically all the same. | mean noise is noise. W are
19 a arts and entertainment district, you're going to get
20 noise. And we should be regulated uniformy.
21 M5. PRICE: Wuld you -- do you feel that
22  Touche has a negative inpact on the peace and order of
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1 the community?

2 MR. FRANKLIN: |'d say it has a positive

3 inpact now because one thing | can definitely notice

4 through ny daily observation |'ve seen famlies bring

5 kids there to eat. And -- and as far as the nighttinme

6 lifeit's no different than any other club on H Street.
7 MS. PRICE: No nore questions.

8 CHAI RPERSON ANDERSON:  Your witness, sir.

9 MR WLLIAMS: M. Franklin, 1'Il -- 1"l be
10 brief. Part of your testinmony you said that you -- you

11 know, the nature of noise, you really can't tell where

12 it's comng from--

13 MR, FRANKLI N  Right.

14 MR. WLLIAMS: -- is that correct?

15 MR FRANKLIN: Right.

16 MR. WLLIAVS: But then soon after that you

17 said that you hear nore noise fromthe 1200 bl ock and
18 you listed sonme specific establishments that you knew --
19 you said you heard noise comng from How -- how

20 could you -- how are you so sure that they're com ng

21 fromthose establishnments?

22 MR, FRANKLIN. By the nusic they play
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1 because |'ma nusician. And |ike the sound -- the nusic
2 | hear coming fromRock and Roll Hotel is nore rock,
3 grunge. Like the sound comng from Vendetta, they have
4  nore acoustic bands. The -- the sound coming fromSmth
5 Commons, they have nore jazz groups. So | can pick out

6 the music and tell where they're comng from
7 MR. WLLIAVMS: So you -- SO in sone

8 circunmstances you can tell where noise is comng fronf

9 MR. FRANKLIN:  Yeah. Sone circunstances.
10  Yes.

11 MR WLLIAMS: Okay. Thank you.

12 M. Franklin, you say your -- your profession, you're a

13 sound engineer; is that correct?

14 MR FRANKLI N:.  Yes.

15 MR. WLLIAMS: Have you done any sound

16 engineer work for Touche specifically or for bands that
17 are performng at Touche?

18 MR. FRANKLIN | think once in the past on
19 the second floor.

20 MR. WLLIAVMS: So you -- you derived incone
21  fromworking -- from[inaudible 1:15:56] Touche; is that

22 correct?
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1 MR. FRANKLIN.  Well, no. Let me take that
2 back. Not for Touche. For the old owners.
3 MR. WLLIAVS: The 127
4 MR. FRANKLIN:  Yeah. Yeah.
5 MR. WLLIAMS: ay. And, M. Franklin, you
6 said you -- you actually had a sound measuring devi ce.
7 It's fair to say you don't have any -- you don't have
8 that device here wth you today, do you?
9 MR FRANKLI N:  No.
10 MR. WLLIAMS: You don't have any paperworKk
11 fromthat device?
12 MR FRANKLI N:  No.
13 MR WLLIAMS: You didn't bring any reports
14  that were generated fromthe sound nmeasurenents you took
15 at Touche for that device?
16 MR FRANKLIN: No, | didn't.
17 MR. WLLIAMS: ay. So, M. Franklin, you
18 talk about one size fits all. Are you aware of the
19 arrangenents that other establishnents have with the
20 ANC --
21 MR FRANKLI N:  No.
22 MR WLLIAMS: -- in -- in terns of
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1 settlenment agreenents?

2 MR, FRANKLIN:  Huh-uh. Not at all.

3 MR, WLLIAVS: kay. So would -- are you

4 aware that both Smth Commons and Khan's close their

5 outdoor space at earlier times than Touche does?

6 MR. FRANKLIN: |'mnot certainly aware.

7 nean when | cone out at 2:00 during the warmdays it's

8 hard to tell. | mean | can see the people outside.

9 Like I know I've sat outside at Khan's on the corner

10 until two and even three sonetines.

11 MR, WLLIAMS: (kay.

12 MR, FRANKLIN. And yeah. So it's hard to

13 tell.

14 MR. WLLIAVMS: And yeah. M. Franklin, have

15 you -- have you reviewed the settlement agreenents of

16  other establishnents down there?

17 MR. FRANKLIN:  No. Huh-uh. No. [I'm not

18 interested in that.

19 MR WLLIAVS: | think that's all | have.

20  Thank you.

21 CHAI RPERSON ANDERSON:  You' re done?

22 MR, WLLIAMS: On, yeah. Sorry. | have no
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1 nore questions for M. --
2 CHAI RPERSON ANDERSON: Do we have any
3 questions by The Board? Yes, M. Short.
4 MR. SHORT: Good afternoon, M. Franklin.
5 MR FRANKLI N:  Hey.
6 MR, SHORT: Like yourself |'ve been -- well,
7 | was raised in that area, 9th and Terrace. | renenber
8 Lovejoy Playground and | remenber buying shoes and
9 shopping with ny famly and wal king from9th and Terrace
10 to 12th -- H Street all up and down, Union Station, and
11 it has changed over the years quite a bit. It's like
12 it's making a change fromyour testinony for the better
13 or -- do you think or --
14 MR, FRANKLIN.  Well, | think it's for the
15 better. | mean pre '68 it was a wonderful community.
16  Everybody knew everybody. Nobody | ocked their doors.
17  You could go ask your neighbors for anything. And then
18 it was such a dark area for 20 years after '68. So now
19 finally it seens |ike we're building comunities again.
20 | mean sone people have resentnent because they feel
21 like they're being priced out. And -- but yeah. But I
22 can say fromny direct neighborhood we're building a
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1 comunity because | know all ny neighbors and | | ook out
2 for ny neighbors. And it seens |like they [ ook out for
3 each other. So | mean there will be differences. But
4 it seens like we're building a comunity again.
5 MR, SHORT: Ckay. Now, 20 years ago you

6 couldn't have stood on your back porch as you testified

7 and heard nusic comng fromH Street, correct?

8 MR. FRANKLIN: Definitely not.

9 MR. SHORT: So this is a new phenomenon?
10 MR, FRANKLIN: Yes. Yes.

11 MR. SHORT: And you did say also that you

12 thought there should be a regulation where they -- al
13 of the rooftops and all of the noise cuts off a

14 certain -- what -- what hour would that be if you could
15  have uniforn? You as a nei ghbor for 50 years, what

16 would be -- what woul d be acceptable to you, just

17 your -- your personal ?
18 MR, FRANKLIN.  Well, truthfully on weekdays
19 it -- it would have to be before mdnight. Because I

20 nmean | have elderly |adies, neighbors and they al ways
21 call me what's all that noise, you know, and | can't get

22 to sleep. So during the week it should be before
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1 mdnight. Now, the weekend, that's kind of | don't

2 know. Because all the bars and stuff, they stay open

3 until, what, three, 4:00 sonetimes.

4 MR, SHORT: Well, what's acceptable? What

5 would be acceptable to you? |If you -- if you could wave
6 a wand and -- and make a wi sh today and it happen, what

7 would be acceptable to you as a 50-year resident of the
8  nei ghbor hood?
9 MR, FRANKLIN.  Well, | would go back to the

10 old school 10 to 2.

11 MR, SHORT: 10 to 2.
12 MR FRANKLIN. 10 to 2. | would make it 2.
13 MR, SHORT: 2:00 everybody woul d have to

14 shut down?

15 MR FRANKLIN: That's it. That's it, 2:00.
16 MR, SHORT: (kay. Also, as far as sound is
17 concerned -- and we've already identified that you're

18 not an expert witness but you do know sonet hi ng about
19 the field. Rooftops, do you think they should be
20 allowed to operate until 2:00 in the nmorning or woul d

21 you say rooftops close at 12 too?

22 MR, FRANKLIN.  Well, | say the people should
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1 be allowed to be on the rooftop until that tinme, nmaybe
2 not nusic.
3 MR, SHORT: Ckay.
4 MR, FRANKLIN.  Music should be kept inside
5 that late.
6 MR, SHORT: So specifically -- this question
7 is specific to nusic. Wat would be acceptable to you
8 as a 50-year resident -- acceptable to you as a 50-year
9 resident of that area for rooftop nusic? Speak of nusic
10  or anything that produces sound that would be heard in
11  our residences or heard in residences, what's an
12  acceptabl e hour for you?
13 MR. FRANKLIN:  For nusic?
14 MR. SHORT: Yeah. This is weekend and week.
15 This is --
16 MR. FRANKLIN:. Before 12 on the week and by
17 2 on the weekend as far as nusic. Yeah. | wouldn't |et
18 it go over 2:00.
19 MR, SHORT: Al right. Thank you very nuch.
20 That's all | have, M. Chair. Thank you for your
21 testinony, sir.
22 MR. FRANKLIN: Ckay. Thank you.
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1 CHAI RPERSON ANDERSON:  Any ot her questions
2 by any of the board nmembers? No. Al right. Do you
3 have any -- all right. M. -- M. Franklin, | tell you
4 whenit's tine to go, sir. Gay. | know how you do,
5 nmozy on out, you know, say hello to everybody. But, you
6 know, you -- you need to have gone ne a chance to -- to
7 do ny part. \Wen you can play your nusic you're in
8 control. So I'mtrying to control this show
9 MR, FRANKLIN.  Ckay. Al right.

10 CHAI RPERSON ANDERSON:  Al'l right. So thank
11 you very much, sir.

12 M5. PRICE: | have one fol |l ow up question.
13 Could | do that or no?
14 CHAI RPERSON ANDERSON:  Based on?
15 MS. PRICE: His testinony, his question --
16 his --
17 CHAl RPERSON ANDERSON: Wl I, all right.
18 Just one question. Just one question. Al right. Go
19  ahead.

20 M5. PRICE: The street car --

21 MR WLLIAMS: 1'mgoing to go ahead and

22  object to this.
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1 CHAl RPERSON ANDERSON: Wl |, yeah. That --
2 MR. WLLIAVS: The street car hasn't cone up
3 in his -- either direct questioning or in ny cross.

4 CHAI RPERSON ANDERSON: It had to be based

5 on-- it has to be based on a question that was asked.

6 MS. PRICE: No problem

7 CHAI RPERSON ANDERSON:  And so since --

8 MS. PRICE: No problem

9 CHAI RPERSON ANDERSON:  Since it was not, you
10 can't.

11 MS. PRICE: No problem

12 CHAI RPERSON ANDERSON:  Thank you very nuch
13 sir, for your testinony.

14 MS. PRICE: Thank you.

15 CHAI RPERSON ANDERSON:  Thank you for bei ng
16  here today. Al right. Thank you. You're now free to
17 go. Al right. Do you have another w tness you want to
18 call, Ms. Price?

19 M5. PRICE: Oh, thank you. | do. | would
20 like to call Dwayne Greenwood. |'Il keep it brief.

21 CHAI RPERSON ANDERSON: M. G eenwood, can

22 you raise your right hand please. Do you swear or
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1 affirmto tell the truth and nothing but the truth?
MR GREENVWOOD:  Yes, | do.
CHAI RPERSON ANDERSON:  Be seat ed pl ease.

Thank you. Your w tness, ma'am

o A w N

M5. PRICE: For the record would you pl ease

6 state your nane.

7 MR, GREENWOOD: My nane is Dwayne G eenwood.
8 M5. PRRCEE M. Geenwod, and can you tell
9 wus alittle bit about where you live, your -- your

10  address and your involvement within the community

11 pl ease.

12 MR. GREENWOOD:  Yes. | live at 804 9th
13 Street NE, and it's right on the corner of where the
14  Downtown Locker Roomis. And | actually work in that
15 area as well. | work at the Famly Dollar right --
16 that's next door to Touche.

17 M5. PRICE: (Ckay. And how |ong have you
18 been at the Famly Dollar?

19 MR, GREENWOOD: |'ve been at Fam |y Dol | ar
20 for four years, and | also have been in this

21  neighborhood for four years.

22 M5. PRICE: Okay. Al right. And do you
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1 frequent any businesses along H Street?
2 MR, GREENVWOOD: Yeah. | go to quite a few
3 of the businesses, but nostly | go to Touche. | like
4  Touche's, it's alittle nore safer to ne than nost of
5 the other ones. So that's why | always go to Touche.
6 M5. PRICE: And as far as -- have you been
7 onto Touche's rooftop?
8 MR, GREENVWOOD: Yes, | have several tines.
9 MS. PRRCE: Al right. And have you --
10  being on our rooftop have you ever noticed any loud --
11 or I'msorry -- any live entertai nnent?
12 MR GREENWOOD:  No.
13 MS. PRICE  Ckay.
14 MR GREENWOOD: Actually they just play a
15 little nusic, and it -- it don't even be that I|oud.
16 Some time I'Il be asking themto turn it up, but they
17 don't never turn it up though. I'msorry. | nean, |'m
18 just being truthful.
19 M5. PRICE: Ckay. And then as far as noise
20 is concerned how -- because you all -- what tinme does
21  your establishment -- do you get off work?
22 MR GREENVWOOD: | get off at 8.
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1 MS. PRRCEE 8 p.m?
2 MR, GREENWOOD:  Yes.
3 MS. PRICE: Ckay. And would you -- would
4 you say that from-- fromcomng -- or being out |ate at
5 night that -- that you hear noise any |ouder from one
6 place than another or --
7 MR, GREENWOOD: We tal king about H Street.
8 H Street is noisy anyway. | mean after a certain tine H
9 Street going to be |oud anyway. | nean you have bars,
10 clubs. | mean what you expect? You get -- that's --
11 that's going to be -- that's going to happen, you're
12 going to hear noi se.
13 M5. PRICE: And as far as -- the streetcar
14 is now open until -- you live down 9th. So fromtine to
15 tinme I'msure you mght be getting on the streetcar,
16  what have you to go up and down. Is -- it's open until
17 2 am |Is that a problemfor you as a resident?
18 MR. GREENWOOD: | nean |'mnot sensitive to
19 noise. So | nean when | nmoved in the nei ghborhood I
20  knew they were grow ng, the nei ghborhood was grow ng and
21 you seen bars and all this stuff. It -- | nean |'m
22 not -- |'d have noved next to a church if | was
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1 expecting it to be quiet. | mean that's just going to
2 happen. You're going to have a | ot of people out there.
3  You have bars, you have clubs. | nean, you know, that's
4 HStreet. It's just like living up at Adans Morgan.
5 I'mnot going to nove up to Adanms Morgan and be |ike

6 quiet down. That don't make no sense to ne.

7 M5. PRIRCE: As a -- would you have a probl em
8 wth-- wuld it affect you if Touche were to close its
9 rooftop at mdnight?

10 MR. GREENWOOD: Yeah. VWen | go out | don't

11  expect to go hone at no 12:00. Wwen | do have a chance

12 to go out, I'm-- |'mexpecting to stay out at |east
13 until 1:30 or 2:00 in the -- in the norning. And
14  nost -- every club down there close at that time, two,

15 sone of themthree. So | mean why would | want to be

16  put out of -- or not even to be able to enjoy nyself?

17 Because the rooftop is good, it's nice especially when
18 the weather is nice. You can |ook over the horizon and
19 look at it -- the whole city like, I nmean what parts you
20 can see. And | like it to be honest with you.

21 M5. PRICE: |s there anything that you'd

22 like to say today before | tell you I have no further
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1 questions?
2 MR. GREENWOOD: No. Al | have to say is
3 mean | understand, you know, at a certain tine people
4 don't want to hear noise. But | nmean H Street is noisy,
5 period. | nmean it's no way around that. | nean you
6 going to have a |lot of people on the street, you're
7 going to get noise. And I knowthat | don't live on
8 that block right there. | do know when |I'mout | hear a
9 lot of noise out there and it's comng fromall kinds of
10  businesses. So | wouldn't just -- just direct it to one
11  business saying that that's the business that's making
12 the nost noise. | don't know how you could do that.
13 M5. PRICE: No -- no questions.
14 CHAI RPERSON ANDERSON:  Yes. M. WI i ans,
15 your -- your witness.
16 MR WLLIAMS: H, M. -- M. Geenwod.
17  Just to confirmyou live on 9th Street NE just north of
18 H, is that correct?
19 VR GREENWOOD:  Yes.
20 MR. WLLIAMS: So it's fair to say that even
21 if Touche were causing unbearable anounts of noise, it
22 wouldn't affect you as sone -- as a resident because you
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1 live nore than three bl ocks away from Touche, is that
2 fair?
3 MR GREENWOOD: O course.
4 MR, WLLIAMS: kay. And you said that
5 closing the rooftop early would -- would be a problem
6 because you want to stay out. But beyond that you're
7 aware that you could just go inside to Touche and stay
8 inside Touche until 3 am? |Is that -- are you aware of
9 that?
10 MR, GREENWOCD: Yes, | am
11 MR, WLLIAMS: ay. M. Geenwood, do you
12 think it's reasonable to -- do you think it's reasonable
13 for residents to accept hearing |oud nmusic comng from
14  establishnments inside -- inside of their honmes with
15 their windows and doors closed at 1 a.m on -- on any
16 given night? Do you think that's acceptabl e?
17 MR, GREENWOOD: Actually it's not.
18 MR WLLIAMS: It's not. GCkay. And do you
19 think it's acceptable to hear any type of |oud noises
20 inside your honme after mdnight?
21 VMR GREENWOOD:  No.
22 MR, WLLIAMS: ay. That's all | have.
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1 CHAI RPERSON ANDERSON:  Any questions by any
2 board menbers? No. Al right. Hearing none,

3 M. Geenwood, thank you very nmuch for your testinony,

4 sir. You can step down. Do you have any ot her

5 wtnesses?

6 M5. PRICE: | don't see anyone el se here.

7 CHAI RPERSON ANDERSON: Do you rest your

8 case, nmeaning that you don't have any other w tnesses

9 to--to--to bring?

10 MS. PRRCE: | do. | don't know what the

11  next process is.

12 CHAl RPERSON ANDERSON: Do you think that

13 anyone is going to show up or --

14 MS. PRRCE: It's just at 4:30. So it's very
15 possible that they will. | wasn't able to -- some of --
16  you know, able to get ahold of everyone to |et them know
17 that we were starting earlier

18 CHAI RPERSON ANDERSON: Al right. Well,

19 what -- what | will dois that I will allow you to rest
20 your case now. And it's a little bit unorthodox because
21 we did change -- did change it so it would be fair. So
22 if there are -- and I'Il -- you can present your case.
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1 But if there are witnesses that show up that you would
2 like to call after they have presented their case, then
3 1'Il allowyou to do that.

4 MS. PRICE: Thank you.

5 CHAI RPERSON ANDERSON:  Ckay. And | wi |

6 give you the sane flexibility too. Al right.

7 MR. WLLIAVS: | understand. Thank you.

8 Could I request a brief five-mnute recess just so | can
9 confirmwho's here and who's ready? W've also been

10 going on for an hour and a half.

11 CHAI RPERSON ANDERSON: | ' ve been doing this

12 since 9:00 this norning. You know --

13 MR WLLIAMS: |f we need to plow ahead, |
14 can call nmy first witness. It's -- it's --

15 CHAl RPERSON ANDERSON:  Al'l right. W'll --
16 we'll take a --

17 MR. WLLIAVMS: | defer to The Board.

18 CHAI RPERSON ANDERSON:  We' || take a ten

19 mnute -- ten mnute recess. Gkay. Al right. Thank
20  you.

21 [OFf the record at 4:36 p.m]

22 [On the record at 4:50 p. m]
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1 CHAI RPERSON ANDERSON:  Back on the record
2 and we're going to have the protestants present his face
3 inchief. And one thing that I'll rem nd you,
4 Ms. Price, prior to -- | have not really closed your
5 case. So if there are docunents that you want us to --
6 | need you to -- before the case is closed for you to
7 introduce themand for them-- for us to admt them as
8 part of the record. GCkay. | just want to rem nd you of
9 that.
10 MS. PRICE: Thank you.
11 CHAI RPERSON ANDERSON: | f you don't do that,
12 |I'mnot going to -- you need to do that. GCkay. And |

13 do the sane thing for |awers too because they don't do
14 it. So that's why | always rem nd everyone that if you
15 need The Board to consider records, you need to nake

16 sure that they're part of the evidence. And the sane

17 thing too, M. WIlians. Yes.

18 MR, ALBERTI: WII there be any testinmony on
19 docunents? | nean because the other side mght want to
20 respond to docunents that are entered into evidence.

21 And | say this only based on remarks from both sides

22 that were nade in the opening. So | don't know if

@ender Legal Solutions 888.445.3376 www.olenderreporting.com
A Global Litigation Solutions Company 202.898.1108 Worldwide Coverage


http://www.olenderreporting.com

HEARING 04/06/2016

TOUCHE 94
1 anyone wants to address that.
2 CHAI RPERSON ANDERSON:  Well, | -- 1 think
3 that what | will -- what -- what | will ask is that
4 we'll go through all the docunments and |'l| see if there
5 are docunents that they're -- both sides are agreed that
6 they don't have a problemwith. And if there are
7 docunents that are disputed, then we can address it and
8 see. kay. So I'll -- I'"lIl address that.
9 MR. ALBERTI: It's not -- it's not the
10 docunents itself. It's the significance of the
11  docunents that one side may want to nmake over the other.
12 And then there may not be an opportunity for the
13 opposing side to refute the significance that the one
14 side places on that. And so that's tantamount to -- you
15  know, stating a significance for -- for a docunent coul d
16 be an -- could be | think about tantanount to testinony
17 inawy. And I'mjust alittle concerned based on
18 coments that | heard from both sides about the
19 docunents and their potential significance that -- that
20 was laid out in the opening statement. So I'll |eave it
21 at that.
22 MS. PRICE: Thank you, M. Chairman.
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1 understood resting was related to the witnesses -- the
2 testinony of w tnesses.

3 CHAI RPERSON ANDERSON:  Yeah. That's fine.
4 |I'm-- I'mjust remnding you that that is sonething
5 that needs to be done before the record is closed.
6 M5. PRICE: Gkay. Good. Thank you.
7 CHAI RPERSON ANDERSON:  Ckay. And -- and |
8 know that based on -- |'ve not had a chance to | ook at
9 all your documents. And I'mnot sure if the two
10 witnesses who testified can -- could authenticate sone
11  of the docunents. | know that some of the docunents
12 that you have here are statenents from enpl oyees, which
13 | nean they're -- we'll address that. But | nean
14 they're -- | guess we're not going to have direct
15 testinmony on those folks. And | guess |'mnot -- |
16  doubt M. WIlians wll have problems with that because
17  docunents speak for thenselves just |ike -- okay.
18 MR WLLIAMS: | have a couple -- |I'lIl have
19 a couple of coments, but I'Il save those for when --
20 CHAI RPERSON ANDERSON:  Ri ght. Ckay.
21 MR WLLIAMS: -- particular exhibits are
22 attenpted to be entered.
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1 CHAl RPERSON ANDERSON:  Al'l right. Al
2 right. So do you wish to call your first witness?
3 MR, WLLIAVS: Yes. 1'd like to call Megan
4  Uzzel |.
5 CHAl RPERSON ANDERSON:  Megan -- |I'msorry?
6 MR WLLIAVS: Uzzell, U Z-Z-E-L-L.
7 CHAl RPERSON ANDERSON:  Ms. Uzzel |, can you
8 raise your right hand please. Do you swear or affirmto
9 tell the truth and nothing but the truth?
10 MS. UZZELL: | do.
11 CHAI RPERSON ANDERSON:  Thank you. Have --
12 you may have a seat. Your witness, sir.
13 MR WLLIAMS: H, M. Uzzell. Could you
14  please state your nane and spell it for the record.
15 MS. UZZELL: Megan Uzzell. First nane
16 ME-GA-N, last nane U-Z-Z, both |like zebra, E-L-L as in
17 I anb.
18 MR WLLIAVS: And, Ms. Uzzell, where do you
19 live please?
20 MS. UZZELL: 1116 G Street NE,
21 MR. WLLIAVS: And approxi mately how far is
22 that from Touche?
@iehaer Legal Solutions B4 T s


http://www.olenderreporting.com

HEARING 04/06/2016

TOUCHE 97
1 MS. UZZELL: About 75 yards off of the back.
2 So if you're in the rear of our home, you step into the
3 back yard and it faces the alley across which is the
4  back side of Touche.
5 MR WLLIAMS: So fromyour hone can you see

6 Touche and its roof deck?

7 MS. UZZELL: Yes.

8 MR. WLLIAVMS: And are you famliar with
9 Touche which is at 1123 H Street NE?

10 MS. UZZELL: Yes.

11 MR. WLLIAMS: Can you pl ease describe your
12  experience with Touche's rooftop deck?

13 MS. UZZELL: Qur experience with Touche's
14  rooftop deck has been one of hearing excessive noise
15 very late into the evenings on several occasions.

16 MR. WLLIAMS: And can you describe the
17 nature of the noise that you're hearing from Touche.
18 MS. UZZELL: |nside our home we have on at
19 least tw to three occasions been able to hear nusic.

20 We've heard m crophones anplifying the nusic, and that's

21 over the sound of an air conditioner on -- running on at
22 | east one occasion.
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1 MR. WLLIAMS: And, Ms. Uzzell, is that --
2 is it fair to say that when you' re hearing that w ndows
3 are closed, doors are closed?
4 MS. UZZELL: Wndows and doors are cl osed.
5 MR WLLIAMS: And | understand that you --

6 your house has sone particular soundproofing neasures

7 that are in the back; is that correct?

8 MS. UZZELL: Yes. \Wen we renovated our

9 hone three years ago and installed new doors and w ndows
10 in the back of the house we also installed additional

11  insulation in the drywall and had special protections

12 placed upon the wi ndows and the doors fromthe w ndow
13 and door manufacturers to try to further soundproof our
14 hone.

15 MR, SILVERSTEIN. Excuse ne. Could you

16 repeat what you had -- what you install ed.

17 MS. UZZELL: We -- we installed new w ndows
18 and doors. W bumped our house back. So it's

19 essentially a new construction on the rear of the house.
20  And when they were framng the back and installing the
21 drywall we had additional insulation placed in the walls

22 to help provide additional soundproofing. And then when
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1 we were working with window and door manufacturers to
try to get windows and doors for the back of our house
we asked themto put additional soundproofing, like a

| am nate on the wi ndows and the doors to provide

o A w N

addi tional soundproofing for the back of the house. W
6 have simlar neasures placed on the front of the honme as
7 well.

8 MR WLLIAMS: And, M. Uzzell, when you
9 were taking these extra soundproofing nmeasures why were

10  you doing that?

11 MS. UZZELL: W were doing it because we

12 were famliar with the sound comng fromH Street and in

13 particular the -- | think for us it was the previous

14  establishnent at the [ocation was very loud. And so we

15 want to be able to live in our neighborhood for a | ong

16 tinme. | want to raise ny children in this house. |

17 want to be a good neighbor. | want the businesses on

18 the street to thrive. So we took the neasures we coul d

19 to try to make the inside of our house quiet.

20 MR. WLLIAVMS: And, M. Uzzell, despite

21 these various efforts you -- you still hear noise com ng

22 from Touche?
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1 MS. UZZELL: Yes.
2 MR WLLIAVS: And to neke sure the record
3 s clear -- | think it is, but just in case is the sound
4 comng fromthe roof deck?
5 MS. UZZELL: Yes.

6 MR. WLLIAMS: And have you heard -- and you
7 said you heard nusic and anplified voices as well?

8 MS. UZZELL: Yes.

9 MR. WLLIAVS: Do you know if the -- if any

10 of the noise has come fromdisc jockey's on the roof or

11 do you know one way or the other?

12 MS. UZZELL: | don't. Soneone was speaking
13 into a mcrophone, and then nusic would start again.
14 MR. WLLIAVMS: And both of the -- and

15  when -- when you heard that that was inside of your

16  home?
17 MS. UZZELL: |Inside our hone.
18 MR WLLIAMS: And have you ever contacted

19 ABRA about these noi se issues?

20 MS. UZZELL: Yes, | have.

21 MR. WLLIAMS: About how many ti nes.

22 M5. UZZELL: Two to three tinmes in the |ast
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1 year.
2 MR. WLLIAVS: And what happens when you
3 contact ABRA?
4 MS. UZZELL: On at |east one occasi on ABRA
5 cane to our honme, canme into the back of the house. The

6 sound at that point in time had quieted. What the

7 person that cane to our hone told us was that they had
8 rolled up on the establishnment prior to comng to our

9 house so they were not surprised that the inside of our
10 house was quieter at that point in tine.

11 MR. WLLIAMS: And do you hear noise from
12 any other establishnments in your house?

13 MS. UZZELL: No.

14 MR WLLIAVMS: And you -- you nentioned you
15 have a child. How many --

16 MS. UZZELL: | should say we -- | nean we --
17 we hear noise between like two and three in the norning
18 when a lot of places let out and people are parking.

19  You can park on our street | think nore freely than you
20 can park on other streets. But to us that's a noise

21 that we expect to hear. You know, establishnments close,

22 you're going to hear people getting in their cars. And
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1 that's just an expected noise of living on our street.

2 MR. WLLIAVS: And you nentioned -- how many
3 children do you have?

4 M5. UZZELL: | have two.

5 MR. WLLIAVMS: And how ol d are they?

6 MS. UZZELL: Alnost five and just turned

7 three.

8 MR WLLIAMS: And howis -- how has the

9 noise that you hear frominside your house from Touche
10 affected the quality of your life?

11 MS. UZZELL: One of the reasons we put the
12 additional soundproofing on the back of the house is

13 because the rear bedroomis ny five year-old -- al nost
14  five year-old daughter's room and it has not been fun
15 having her wake up in the mddle of the night. And on
16 those two occasions what drew our greatest attention to
17 it was the fact that the sound could be heard in her

18 room and one of them woke her up.

19 MR. WLLIAVMS: | don't have any nore

20  questions.

21 CHAl RPERSON ANDERSON:  Your -- your wtness,
22  Ms. Price.
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1 M5. PRICE: You say that you're on G Street,
2 correct?
3 MS. UZZELL: Yes.
4 M5. PRICE: And so from-- can you descri be
5 like howit is that you can see us from-- fromG Street

6 or hear us.
7 MS. UZZELL: Sure. Sure. |If you are on
8 12th Street between Hand G there's an alley that runs

9 to the west between two hones, and it's the back of --

10 that alley is the back of our house. |It's an alley that
11  does not have an exit. So it just conmes in, you -- you
12 know, there's parking spots, you -- you turn back

13 around. If you're standing in our back yard, which

14 faces that alley, you can |ook up to your right and see
15 the roof of Touche.

16 M5. PRICEE (Ckay. |I'msorry. Repeat that
17 one nore time when [inaudible 9:24] you just said.

18 MS. UZZELL: Sure. Sure. |If you're

19 standing in our back yard --

20 MS. PRICE: Standing in your back yard.

21 MS. UZZELL: -- you can look up to the --

22 it's -- the direction is the northeast and you can see
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1 the roof of Touche.
2 MS. PRICE: Ckay. And what do you see?
3 Because there's a -- there's a stairwell and then
4 there's a -- awall. Can you describe what you see. |
5 mean do you see the floor of the roof? Do you see the
6 entire roof?
7 MS. UZZELL: You do not see the --
8 M5. PRICE: Do you see the bar of the roof?
9 What do you see?

10 MS. UZZELL: You do not see the floor of the
11 roof. You see the wall on the back side of the roof. |
12 don't know that |'ve seen the bar on the roof fromthe
13  back of our house, not from-- | think |'ve seen it from
14  the roof of our house, but not fromjust standing on the
15 ground in our back yard.

16 MS. PRICE: Ckay. So you don't see people?
17 Do you see people?

18 MS. UZZELL: Not standing on the ground in
19 ny back yard.

20 M5. PRICE: (kay. Do you see people on

21 the -- so -- so your home is how many | evel s?

22 MS. UZZELL: Two.
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1 M5. PRICE: Levels of your honme. And --
2 MS. UZZELL: And we have roof access. So we
3 do not have anything on our roof. But you can -- we
4  have a hatch that allows us to go up to our roof for
5 maintenance.
6 M5. PRICE: (Okay. And there are several
7 houses that -- that between -- there's a whole block
8 between your home and -- if you were on the ground,

9 there's a whole block between your hone and the back of
10  Touche, correct?

11 MS. UZZELL: So it's fromwhere -- from our
12 back yard it's nore |like half a block because our back

13 yard runs toward H Street.

14 M5. PRICE: So you're able to see other
15  honmes or other -- other things --
16 MS. UZZELL: | can see the -- the roof and

17 the top of Touche nore easily than | can see the hones

18 that abut it.

19 MS. PRICE: Because you're |ooking up?
20 MS. UZZELL: Right.
21 M5. PRICE: Ckay. And then that's |ooking

22 straight on, right? So if you were to |look to the --
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1 MS. UZZELL: It's to the northeast.
2 MS. PRICE: So standing that way. So if you
3 look tothe -- to the right, what woul d you see?
4 MS. UZZELL: So if I'm-- if | am standing
5 in ny back yard and | look to the northeast --
6 M5. PRICE: Yes.
7 MS. UZZELL: ~-- like directly on that
8 northeast angle, that is the roof of Touche. [If | |ook
9 directly to ny right |like standing fromny back yard,
10 it's the alley exit out and --
11 M5. PRICE: Ckay. So if you looked a little
12 bit further -- so just do a panorama. |If you were to
13 kind of pan over to the -- to the right, do you see any
14 ot her businesses, any other buildings, the rooftop of
15 say -- the rooftop of the -- or above the Auto Zone? Do
16 you see anything over by the Smth Commons naybe, or
17 anything across fromthe Auto Zone or anything? Do you
18 see H Street at all, or what do you see, what el se do
19 you see?
20 MS. UZZELL: So no, | cannot see H Street.
21 | cannot see Auto Zone or Smth Commons or any of those
22  which are across 12th Street. So |'m between 11th and
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1 12th so | cannot -- | can't see anything across 12th
2 Street.
3 MS. PRICE: Ckay.
4 MS. UZZELL: You know, our alleyway is
5 somewhat insulated fromH and from 11th and 12th. So

6 you see other people's back yards and you see the backs
7 of the newy constructed condos and you see Touche's

8 back, the roof.

9 MS5. PRICE: You see the back of Touche?
10 M5. UZZELL: Yes.
11 M5. PRICE: Correct. GCkay. Have you ever

12  been to Touche's rooftop?

13 MS. UZZELL: | have not.

14 M5. PRICE: Ckay. So you haven't seen it
15 fromthat prospective, you know, |ooking back towards

16  your house or anything?

17 MS. UZZELL: No.

18 M5. PRRCEE So | wouldn't be able to see

19 your house. | don't think I'd be able to see your hone
20 fromthat direction, but I'Il look. Do you attenpt

21 to -- do you -- how late generally do you stay up? Now,

22 | know you have small kids. So |I'msure -- during the
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1 summer nonths nore than anything.
MS. UZZELL: | nmean it -- it depends on the
night. Between 11 and one. M daughter goes to bed at

ei ght.

o A w N

M5. PRICE: And you're up past that tine to

6 do the stuff nomm es do?

7 MS. UZZELL: Do the stuff everybody has to
8 doto --

9 M5. PRICE: You got that right.

10 MS. UZZELL: ~-- take care of their jobs and

11 their hones.
12 M5. PRICE: Yeah. Right. Are you nenber a
13 nmenber of ANC 6 by any chance? Are you on the

14  conm ssion or anything --

15 MS. UZZELL: No.

16 M5. PRICE: -- of that nature?

17 MS. UZZELL: Huh-uh. | amjust a resident.
18 M5. PRICE: Ckay. Al right. And the tinmes

19 that you did -- you did -- you nentioned you called ABRA

200 two to -- two to three tinmes |ast year.
21 M5. UZZELL: Uh-huh.
22 M5. PRICE: Was this early summer,
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1 md-summer?
2 MS. UZZELL: One was mid-spring |ast year
3 one was during the sumrer. | don't believe | called
4 into the fall, slash, winter.
5 M5. PRICE: And -- and just to repeat you
6 were told by ABRA at one of the instances that they had
7 come by us first. And so that's why the noise --
8 MS. UZZELL: Correct.
9 M5. PRICE: -- had -- and how are you -- how
10 do you --
11 MS. UZZELL: | mean they also told us they
12 were leaving our house to go to another residence that
13 had called and conpl ained. But --
14 MR. SILVERSTEIN. Pl ease |let her finish.
15 MS. UZZELL: 1'm so sorry.
16 M5. PRICE: You -- you referenced this
17  mcrophone anplifying. First you said the m crophone
18 was anplifying nusic, and then you said you heard
19  soneone speaking over a mcrophone. Wichis it?
20 MS. UZZELL: Both.
21 M5. PRICE: (kay. So you -- you heard
22  soneone -- how do you know it was a m crophone? Maybe
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1 it was just because you heard -- it was |oud or how
2 do-- 1 mean I'mtrying to understand.
3 MS. UZZELL: | suppose it could have been a
4  negaphone. It was sonme -- their voice was |loudly
5 anplified fromthe roof such that you could hear it
6 clearly in ny back yard and in ny kitchen with the
7 closed door and wi ndow.
8 M5. PRICE: Ckay. And about what tine did
9 you think this was?

10 MS. UZZELL: | nean |ate enough that |

11  called ABRA out of concern. | don't renmenber exactly.
12 But I'malso famliar with and have a general acceptance
13 of the fact that there's going to be sone noise in our
14  neighborhood. So | try not to call unless it's past
15  mdnight.
16 M5. PRICE: So past --
17 MS. UZZELL: | could I ook back in ny notes.
18 | don't -- | don't -- | would have to |l ook at e-nails.
19 | don't know.

20 MS. PRRCE: And -- and in particular are you
21 saying this was on the second |evel of your hone that

22 this was -- was heard or --
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1 MS. UZZELL: You could hear it fromthe
2 second |evel of my home where ny daughter's bedroomis
3 and you could hear it fromour kitchen which is the
4 first level facing the back of the house.
5 M5. PRICE: (kay. Have you ever -- | know

6 the great resources to be able to -- you know, to

7 definitely cone together. Have you ever reached out to

8 Touche at all and -- and --
9 MS. UZZELL: | came to a local ANC neeting
10 where the -- the noise and -- and Touche was the topic

11  of the discussion so that | could participate. And |
12 left that nmeeting frustrated because | didn't feel |ike
13 there was truly a wllingness to be able to engage in a
14  discussion. So | have not called, | have not gone in.
15 And | frequent a lot of the establishments on H Street,
16 but | have not cone in.

17 MS. PRRCE: |'msorry. A wllingness by

18 Touche to --

19 MS. UZZELL: Yes.

20 M5. PRICE: -- engage in the discussion with

21  you?

22 MS. UZZELL: To engage in the discussion
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1 with the neighborhood and with the nei ghbors about --

2 about the sound. Unfortunately | believe the discussion

3 at that particular nmeeting turned into discussion nore

4  about the previous establishnment which just was not a

5 constructive dialog. But | think to the point of your

6 question | have not entered Touche, and | have not

7 attenpted personally to make a di scussion with Touche

8 about the noise in our particular home. |'ve gone

9 through what |'ve understood when we've had chal | enges

10 and heard sounds was the appropriate process to call.

11 M5. PRIRCE: Right. Do you feel that -- you

12 nentioned you val ue the businesses that are -- that are

13  there.

14 MS. UZZELL: Yes.

15 M5. PRICE: Do you feel that Touche is a --

16 is a good addition to the -- to the comunity? | know

17 you've been there since previous and that kind of thing,

18 and there are other establishnents simlar -- or other

19 establishments up and down H Street. How do you feel

20 just in general about having a business that's a

21  nightclub or having rooftops in general ?

22 MS. UZZELL: |f | could take those kind of
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1 as a two separate questions.
2 MS. PRICE: Yeah, please.
3 MS. UZZELL: | -- when ny husband and |
4  bought our house we knew we were noving into a
5 nei ghborhood that was thriving and changi ng and had a
6 lot of enployers. And he was born and raised in D.C
7 We wanted to raise our children in D.C. W like a |lot
8 of what the neighborhood has to offer. Wen we were
9 very excited about the transition fromthe previous
10 establishnment into what the possibility for the
11 establishnment that is there now could be. | think we
12 woul d feel nuch nore confortable in our hone and feel
13  much nore confortable in the neighborhood if | didn't
14 have to worry that there was going to be sound probl ens
15 in nmy home where | know | have taken every step |
16 possibly can to try negate themafter hours at night.
17 And -- and | think that -- that for ne is the challenge
18 and the problemwith -- with what currently exists with
19  Touche.
20 M5. PRICE: Gkay. |'mtouched by that.
21 want to just say this before | ask you the next
22 question. W want to be your neighbor. So, you know,
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1 feel free to cone in and talk with us, and we wi ||
definitely -- you know, we want -- we want you to feel
confortabl e about us doing what we can to mitigate the

sound. Gkay. So | want to let you know that. Do you

o A w N

feel if there were a covering over the rooftop, that

6 that mght be an effort that would be positive to

7  hel ping, you know, you feel -- live confortably in the

8 nei ghborhood and us do a confortable business within the
9 comunity as well?

10 MS. UZZELL: |'mnot a sound expert, and |

11  don't feel qualified to opine on what difference on the
12 noise level a covering would nmake.

13 M5. PRICE: (Ckay. You -- you -- do you know
14 that there are other rooftops throughout H Street and so

15 there's entertainnent that goes on on a rooftop whether

16 it's at Touche or soneone -- or down the street? What's
17  your general opinion about live entertainnent or -- not
18 live entertainnent, but about people and noi se generated
19 fromrooftops, period? | nean --

20 MS. UZZELL: | don't object to noise

21 emanating froma rooftop as long as |'mnot hearing it

22  past mdnight inside nmy house with nmy doors and w ndows
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1 closed.
2 MS. PRICE: (kay. So again, you -- you
3 noved -- you -- you understand that establishments have
4  hours that |ast past mdnight, you just don't want to
5 hear the noise fromthose establishments past m dnight.
6 Is that what |'m hearing?
7 MS. UZZELL: | don't want to hear the noise
8 froma rooftop past mdnight in nmy house with nmy doors
9 and w ndows cl osed.
10 M5. PRICEE On a rooftop. GCkay. Thank you.
11 MS. UZZELL: | nean | would -- if | heard it
12 frominside the establishment, | would probably -- and
13 it was inside ny house over the sound of ny air
14  conditioning unit having done everything else | could,
15  woul d probably be displ eased about that too. But I
16 don't turn and call the police every time there's people
17  drunk waddling down the front of ny street at 2:00 in
18 the morning. | try -- you know, | don't have problens
19 with the sounds of car doors slanmng in the mddle of
20 the night. Those are -- those things | understand.
21  Well, it'd be, you know, preferred if they were quiet.
22 It's not -- it's not the fact of where |I l[ive and |
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1 understand that. | just think that there's a courtesy
2 that if we are all going to live and thrive and have an
3 awesone nei ghborhood together, which I think we can, |
4 think there's a courtesy and agreenent that we can reach
5 about how we can co-exist in that nei ghborhood.
6 MS. PRICE: Thank you very mnuch.
7 CHAI RPERSON ANDERSON:  Ms. Uzzell, just one
8 question | want to ask you. |If you said -- you're
9 saying that this establishnent has -- you has to cal

10 the -- the ABRA to conplain about noise, why would you
11 not approach the establishnment just to find out from
12 them-- to let themknow that you had had sone probl ens
13 wth the sounds com ng out fromthe establishnent?

14 MS. UZZELL: Part of the reason why | did
15 not approach the establishment is because when it's

16 after mdnight on the Friday or Saturday night or

17  weekend night where | called the last thing that |

18 wanted to do was go further than | had to go like --
19 like if I'mhanging out in nmy pajamas. Like | was

20 already making an effort to wal k out of the back of ny
21  house and figure out where the sound was com ng from

22 also just wasn't going to wal k around and knock on the
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1 door of -- of Touche and say can you please turn it --
2 you know, can you please turn it down or can you please
3 get off -- off the roof. | thought the process that
4 was -- you know, the process to followwas to call, you
5 know, ABRA at the tine. And | did go to a conmunity

6 neeting at the ANCin an attenpt to express concerns and
7 address my concerns there. And as | mentioned, you

8 know, it -- unfortunately | believe it turned into a

9 discussion about the -- the previous establishnment and
10 the role of the previous owner and Touche now. And that
11  just wasn't leading to any constructive discussion about

12 how to resol ve the issue.

13 CHAI RPERSON ANDERSON: Wl |, | guess the
14  question I'masking -- | didn't expect you -- well, and
15 rightly so, | wouldn't expect you at -- at that nonment

16 to go knock on their door to tell them But since you

17 are a neighbor and live there and you had to call at

18 least twce, why not at sone point go talk to the owner
19 to explain to themthat, you know, | |ive around back,

20 you know, | understand | live in a neighborhood that --
21 that there's going to be noise, but -- but just to alert

22 themthat you do have sonme problenms with the noise
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1 comng fromtheir rooftop? |'mjust asking.
2 MS. UZZELL: | mean | -- | suppose | could
3 have done that to be courteous. But | guess | also
4  thought that the courteous behavior woul d have been a
5 conmmtment and to the existing agreenment that | thought
6 was in place which was that there wasn't going to be
7 that sound comng off the rooftop at mdnight. So I
8 suppose in a perfect universe we all could have been
9 nore considerate nei ghbors.
10 CHAI RPERSON ANDERSON:  Al'l right.
11 M5, UZZELL: | nean I'msorry if | don't
12 have a nore satisfactory response.
13 CHAI RPERSON ANDERSON:  I'mnot -- |'mjust
14 asking a question. And there -- there's no satisfactory
15 response. | amjust asking a question. So it is not a
16  perfect --
17 MS. UZZELL: No. | -- | appreciate the
18 question. Just --
19 CHAI RPERSON ANDERSON:  There's not a perfect
20 answer or question. |I'mjust -- just sone curiosity.
21  Any other questions by any board nmenber? Yes,
22 Ms. Mller.
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1 M5. MLLER So -- so the sound that
2 Dbothered you fromthe rooftop of Touche was that which
3 is disallowed by the existing settlenment agreenent?
4 MS. UZZELL: M understanding is it was
5 disallowed by the existing settlenent agreenent.
6 MS. MLLER So -- so you're not talking
7 about voices or -- or whatever else mght have been

8 allowed in the settlenment agreenent?

9 M5. UZZELL: No. On at |east one occasion
10 called because there was |ike nusic that was being

11 anplified by sone -- sonme mechanism and | -- you know,
12 to be clear | did not see if it was a m crophone or a

13  nmegaphone or what that vehicle was.

14 MS. MLLER Ckay.
15 MS. UZZELL: But it was -- it was very | oud.
16 It was clearly anplified, and it could be heard in a way

17 that did not seemlike it was in agreenment with the --
18 consistent with the current settlenent agreenent.

19 M5S. MLLER Ckay. And | nean |'minpressed
20 that you did all this insulation to your house. But

21  when you did that did you have any kind of experts do it

22 in -- in sound mtigation, or is it just contractors who
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1 said, you know, 1"'mgoing to add insulation and that
2 wll protect you?
3 MS. UZZELL: So | didn't call like a -- a
4  sound expert. But | did spend quite a bit of tine on --
5 on the phone with the company that was manufacturing the
6 wi ndows for our house and spent a lot of tine talking to
7 themabout | need it to be as quiet as possible, what
8 additional things can you put on the w ndows, and did
9 sone Google researches to try to nmake sure | wasn't
10 getting, you know, swindled wth additional add-ons that
11 weren't going to be effective. But | did not call a
12  sound expert and say can you come over here?
13 MS. MLLER And -- and did they tell you
14 what it should protect you from for instance what kind
15 of nusic or not -- not negaphones, but it will protect
16 you fromthis or, you know, recorded nmusic? O did
17 they -- did they --
18 MS. UZZELL: No. They didn't get that
19 specific.
20 M5. MLLER They didn't get into that
21 detail?
22 MS. UZZELL: No. They just said, you know,
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1 for a residential home --
M5. MLLER Yeah.
MS5. UZZELL: -- and the window -- the size

of the windows that we're making for you this is what we

o A w N

can do and this is what it -- it -- you know, it should
6 be able to nuffle the outside sounds. But they
7 didn't -- we didn't say cone see if you think if there

8 was a nmegaphone on that rooftop, if it would --

9 M5. MLLER Right. Ckay.

10 MS. UZZELL: -- you know, if it would keep it
11 quiet.

12 M5. MLLER Okay. And then | think nmy | ast
13 questionis -- | don't knowif you can articulate any

14  further on this, but howit is that you're like -- you
15 can say that well, | can live with the voices of people
16 comng out of the bars at two or three in the norning,
17  but the sound fromthe -- Touche's roof deck is

18  disturbing?

19 MS. UZZELL: So would | prefer to not deal
20  with the sounds of patrons and others |ike wandering in
21 front of our house in the mddle of the night and, you

22  know, |ike there was bottles breaking [ast week? Wuld
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1 | prefer to not have to live with that? Absolutely.

2 MS. MLLER Ckay.

3 MS. UZZELL: But those people don't own an

4 establishnent. They don't have a consent agreenent

5 already -- or a settlenent already in place. They don't

6 have sonething they' re supposed to adhere to and they're

7 not kind of profiting off of being able to run a

8 Dbusiness in our neighborhood. So | guess ny expectation

9 of the -- like the behavior and what can be controlled

10 versus what can't be controlled are two different

11  expectations.

12 MS. MLLER Okay. | -- | guess in

13 conclusion | just want to confirm it sounds |ike

14  your -- your concerns are one, that they not violate the

15 previous settlenent agreement with respect to the type

16 of sounds up on the rooftop; and nunber two, you'd Iike

17 it -- the -- the limtations to still be earlier than --

18 than what's in the current settlenent agreenent; is that

19 right?

20 MS. UZZELL: Yes and yes.

21 M5. MLLER Ckay. Thank you.

22 CHAI RPERSON ANDERSON:  Any ot her questions
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1 Dby any of The Board? Yes. Yes, M. Silverstein.
MR SILVERSTEIN. Thank you, M. Uzzell.
How far in distance is your back w ndow from Touche?

Gve ne a --

o A w N

MS. UZZELL: | nean to ny best estimate is
6 that the back of ny house is 75 yards or so. It's a --
7 there are sone buildings in between, but it's a clear
8 shot fromthe back of the roof to the back of our house.
9 MR, SILVERSTEIN. And there's no shortage of

10 anbient noise in your neighborhood, correct?

11 MS. UZZELL: On the front of the house

12 there's no shortage of anbi ent noi se.

13 MR, SILVERSTEIN. How -- how specifically do

14 you know where the noise is comng fromand especially

15 how are you sure that it's from Touche?

16 MS. UZZELL: Because when we heard it ny

17  husband wal ked out the back door, wal ked through the

18 alley, and wal ked down the street to go see where the

19 sound was comng frombefore we called ABRA.

20 MR SILVERSTEIN: You can hear this from

21 inside your hone?

22 M. UZZELL: The times that we've called
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1 ABRA we could hear it frominside our hone.

2 MR SILVERSTEIN. Even with white noise such
3 as froman air conditioner going?

4 MS. UZZELL: That's why | called to express
5 concern,

6 MR SILVERSTEIN. How nuch of this is a

7 possibility that Touche is sinply adding to an al ready

8 existing din of -- of other things and how nuch of it is
9 exclusively theirs by your reckoning?

10 MS. UZZELL: By ny reckon the nights that we
11  have called ABRA to conplain were the result of Touche.
12 MR, SILVERSTEIN I'm-- I"msorry. |

13 didn't hear you.

14 MS. UZZELL: The nights that we have called
15 ABRA to conplain were directly the results of Touche.

16 MR. SILVERSTEIN. If Touche's rooftop hours
17 were restricted, would that end your problens or is

18 there sonme sort of a wder resolution that would be nore
19  hel pful to you?

20 MS. UZZELL: | think if their rooftop hours
21 were restricted and there were not an anplification of

22 the sound was not permtted and there were not things
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1 like -- you know, and there was not greater |eniency
2 about what kind of activities would be permtted on the
3 roof, that would -- that would go very far to
4 resolving -- if not conpletely resolve ny issues wth --
5 MR. SILVERSTEIN Let's -- let's bifurcate
6 that. Let's start with allowing themto have the
7 rooftop open so that people could snoke up there but no
8 music after a certain hour. Wuld that be a big
9 inprovenent? Wuld that be satisfactory? Wuld that be
10 not -- or would that be a step not far enough?

11 MS. UZZELL: | -- | guess | don't -- | guess
12 | don't understand why -- | nmean there's a -- there's a
13 place in front of the establishment on the street where
14 if people needed to snoke, they could smoke. So | guess
15 I'mnot certain why after a certain hour anyone needs to
16  be on the roof.
17 MR. SILVERSTEIN. Okay. How nuch extra did
18 you spend to hel p soundproof your hone? | nean, okay,
19 you were fixing your house so you know you were going to
20 get w ndows, you were going to get doors, and you're

21 going to paint the place. How nmuch extra did you spend

22 on sound mtigation?
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1 MS. UZZELL: | should have pulled ny
2 receipts before | came | did not.
3 MR, SILVERSTEIN. |'msorry?
4 MS. UZZELL: | should have pulled ny
5 receipts before | came and | did not pull them

6 MR SILVERSTEIN. What do you think, $50,
7 $100, $500 --

8 MS. UZZELL: Oh, no.
9 MR. SILVERSTEIN. -- 1,0007?
10 MS. UZZELL: | nmean it was -- the insulation

11 al one was --

12 MR, SILVERSTEIN. Say again.

13 MS. UZZELL: The insulation alone was at

14  |east several hundred -- several hundred dollars, and
15 the windows was -- was definitely nore than that.

16 MR SILVERSTEIN. And did you buy a wi ndows
17 based on the R unit or whatever the -- the insulation,

18 was that part of what you did as well when you -- did
19 you pay extra for windows to --

20 MS. UZZELL: Yes.

21 MR SILVERSTEIN. How does this |ate noise

22 affect your children?
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1 MS. UZZELL: So | don't know if you've had
2 small children. But it's kind of like an adult, when
3 you wake up in the mddle of the night because your
4 sleep is disrupted, you' re kind of cranky the next day.
5 And when you're little it nmakes you nore unbearable to
6 deal with. But it's the -- it -- you know, | want --

7 what nmy husband and | want is to be able to raise our
8 children in the neighborhood that we |live in because we
9 think that there's a |ot of benefits toit. W like
10 that there's restaurants. W like that there's nusic.
11 We like that it's a diverse coomunity. W like that
12 there's new playgrounds and libraries. But what | don't
13 like is that she's going to get woken up and, you know,
14  after mdni ght because of sounds that shouldn't be
15 comng fromthe establishment if we were all just able
16 to adhere to the agreenents and were a little nore
17 courteous about it. | guess the -- the -- you know,
18 |'ve heard people say that when you nove into a
19  nei ghborhood and you live in a place like H Street that
20  you should just expect and be able to accept everything
21 that comes along with it. And | -- | refuse to believe
22 that that's what we have to do. Like | want -- as |
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1 saidalittle bit ago | want the businesses to thrive.
2 | mean not only because | enjoy them but | mean it's
3 good for property values, it's good for all of the
4  neighbors, and it's good for the city. And that's --
5 and that's what | want. And that's what we want to
6 continue to live and why ny husband, who grew up in
7 DC, saidw're -- we're not going tolivein Virginia
8 or Maryland because we want to stay in D.C. But | -- |
9 don't think that it's too nuch to ask a business that
10  has another option like what is probably a really
11 awesone indoor space -- | mean there's definitely
12 multiple levels, |I've | ooked at the pictures online and
13 it looks beautiful -- to be able to profit.
14 MR. SILVERSTEIN. But again get -- get back
15 to the question, howthis directly affects your children
16 and their health and their well-Dbeing.
17 MS. UZZELL: It wakes themup. It deprives
18 themof their sleep. It makes the next day very hard
19 for themto function, and it nakes it chall enging for
20 our famly to stay in the neighborhood.
21 MR. SILVERSTEIN. Thank you very much. No
22  further questions.
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1 CHAl RPERSON ANDERSON:  Yes, M. Al berti.
2 MR, ALBERTI: Al right. M. Uzzell, I'm
3 going to keep this short, really -- Uzzell. 1|'msorry.
4 Just really to the point and this is sort of tagging
5 onto M. Silverstein's questions. How late is
6 acceptable to hear noise in your honme do you think first
7 during the week, weekdays -- and you can define that
8 however you want -- and weekends?
9 MS. UZZELL: | would not find it
10  unreasonable to hear noise up to -- up to mdnight if |
11  needed to on weekends.
12 MR, ALBERTI:  Uh- huh.
13 MS. UZZELL: Up to ten during the
14  weeknights. That's what |'ve understood. That's what
15 had been kind of a general acceptance or in the
16 settlement, the -- | don't know that | should ever hear
17 it inside nmy house frankly. But if | have to hear it in
18 ny back yard, if | hear it in ny neighborhood, that's
19 what | think | should hear.
20 MR. ALBERTI: kay. Fair enough. Al
21  right. Just -- just real quick. So, you know, The
22 Chair asked you if you had ever approached them So
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1 that begs the question with me is should they have

2 Dbeen -- should Touche have been aware of the problens --
3 the conplaints of the neighbors, that there was sone

4  disturbance in the nei ghborhoods? So had you ever

5 discussed this with your ANC conm ssi oner ?

6 MS. UZZELL: | participated in an ANC

7 neeting |last year where this was the topic of the

8 neeting and where Touche was present at the neeting for
9 the discussion with the neighbors.

10 MR. ALBERTI: So was it your inpression that
11  Touche knew that nei ghbors had sone concerns about

12 noi se?

13 MS. UZZELL: Yes.
14 MR. ALBERTI: Al right. Thank you.
15 CHAI RPERSON ANDERSON:  Any ot her questions

16 by any other board nenbers?

17 M5. MLLER | just had a real quick follow
18  up.

19 CHAl RPERSON ANDERSON:  Yes.  Yes.

20 M5. MLLER | guess could you tell ne how

21 many tines you called ABRA?

22 M5. UZZELL: Between two to three.
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1 M5. MLLER Between two to three. kay.
2 And | -- did you get a result that -- that you were
3 satisfied with or -- or -- or not? Wat was the outcone
4  of those calls?
5 MS. UZZELL: The sound ended that night.
6 M5. MLLER The what?
7 MS. UZZELL: The sound ended that night.
8 M5. MLLER (kay. Each time you called the

9 sound ended?

10 MS. UZZELL: Yes.

11 MS. MLLER Ckay.

12 MS. UZZELL: But we're here today. So
13 it's -- no, not satisfactory.

14 M5. MLLER So that it was satisfactory

15 that night, but then it continued so it wasn't

16 satisfactory. 1Is that what you nean?

17 MS. UZZELL: Right. | don't consider a

18 continuation of the problemto be a satisfactory result.
19 M5. MLLER And how -- how spread out were
20 those calls? Was it over a period of nmonths or Iike all

21 at the sane --

22 MS. UZZELL: They were throughout |ast year.
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1 So --
2 MS. MLLER Ckay.
3 MS. UZZELL: 1t was not consecutive
4  evenings.
5 M5. MLLER It was not what?
6 MS. UZZELL: It was not consecutive
7  evenings.
8 MS. MLLER  Unh-huh. Gkay. Thank you.
9 CHAI RPERSON ANDERSON: Do you have any ot her
10 questions for this wtness? Do you have any ot her
11 questions for this witness, M. WIIlianms, questions that
12 were asked by The Board?
13 MR WLLIAVMS: No, | don't.
14 CHAI RPERSON ANDERSON:  Ms. Price, based on
15 the questions that were asked by the board nenbers -- do
16 you have any questions based on the questions that were
17  asked?
18 M5. PRICE: | do. You said that you were at
19 a neeting that Touche was there to di scuss the concerns
20 of the noise, that we knew about the noise. How do you
21  know that?
22 MS. UZZELL: We were discussing it at the
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1 neeting. It was an ANC neeting at Mnor El enentary.
2 The only other thing | renenber about the night and the
3 timngis it was -- there was some crazy police chase.
4 | know this sounds insane. But there was a crazy police
5 chase through the city. So people were checking |ike

6 their BlackBerries and the Twitter feed for the police.
7 And the mayor was at the ANC neeting to tal k about the
8 budget for the nei ghborhood and m ddl e schools and had
9 toleave. | know that seens like a weird thing to

10  renenber about it. But | feel like the police chase

11 ended in our neighborhood. So there was a lively

12 conversation.

13 M5. PRICE: But was it on the agenda, we're
14 going to be tal king about the noise |evel or anything
15 like that?

16 MS. UZZELL: Yes. Yeah. Touche was on the
17 agenda for that night.

18 M5. PRI CE: About the noise?

19 MS. UZZELL: | don't know if -- | don't

20 remenber if the agenda said noise specifically, but I

21  know | spoke about the noise --

22 M5. PRRCE: Right. But you --
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1 MS. UZZELL: ~-- at that neeting.
2 M5. PRICE: ~-- you stated that we were
3 there, that we -- we were there to -- to -- to address
4 the concerns of the comunity about the noise and that
5 you knew that. And |'m asking how did you know that?
6 MS. UZZELL: Touche was at the neeting.
7 M5. PRICE: Right.
8 MS. UZZELL: The nei ghbors were expressing

9 concern about the noise at that nmeeting. That neeting
10 was sone tinme early last year. And so between early

11 last year and this year as a result of that neeting

12 there had to have been know edge that the nei ghbors had
13 concern because we raised the concern at that neeting.
14 M5. PRICE: Right. But we're tal king about
15 Touche's ability to address the neighbors about it. And
16 so you -- you -- am| correct, you stated that we didn't
17  have an opportunity to address your concern at that

18 neeting and you had no opportunity to address us at that
19 neeting? |Is that what | heard?

20 MS. UZZELL: No. | -- 1 -- I'msorry if |
21 was not clear. Touche was on the agenda for that

22 nmeeting. At least | and one other neighbor that |
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1 recall expressed concerns about the sound at that

2 meeting. Touche had an opportunity to respond at that

3 meeting. There was a conversation about the noise at

4 that nmeeting. | think -- you know, the unfortunate part
5 of it was after -- was at that neeting there was

6 conversation that got very contentious about the role of
7 the former managenent and the current establishnment's

8 operations that | think distracted fromthe further

9 conversation about the noise. But it was at that

10 neeting that we raised the conversation about noise and
11 the concerns about that noise. And so there was --

12 there had to have been know edge because we had the

13 discussion at that meeting about noi se.

14 M5. PRICE: And your inpression is that

15  because you had to call a couple of tinmes after that,
16 that we -- that Touche did not -- did not consider your

17 concern?

18 MS. UZZELL: Did not consider the concerns
19 in a satisfactory way because the noise fromthe roof
20 was still after the -- was still after the hours that |

21 had understood was the settl enment.

22 M5. PRICE: Ckay. And of the two to three
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1 times that you contacted ABRA about the noise do you

2 recall howmany times -- were all of these tinmes after

3 that nmeeting or was some of these tinmes before and sone

4 after?

5 MS. UZZELL: They were all after that

6 neeting.

7 M5. PRICE: So you had concerns about the

8 noise, you cane to a nmeeting, and then you cal |l ed ABRA,

9 that's what you're saying?

10 MS. UZZELL: Yes.

11 MS. PRICE: And so you nentioned they

12 weren't back to back. They were naybe once or tw ce or

13 what have you. \Wen you say |ast year can you give ne

14 an idea of what, you know, out of the 12 nmonths of the

15 year, you know, what we're tal king about within two or

16 three nonths this -- this happened?

17 MS. UZZELL: | recall one was |ate spring,

18 one was in the summer. | don't recall specific dates.

19 MS. PRICE: (kay. Late spring and summer.

20 And -- but after the ABRA neeting?

21 MS. UZZELL: Yes. | believe the community

22 nmeeting nmust have been in April. The street cars were a
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1 subject of conversation. | believe the mayor's budget

2 had just cone out because people were tal king about

3 budget for construction in the mddle schools.

4 MS. PRICE: Thank you.

5 MS. UZZELL: Ckay.

6 M5. PRICE: | don't have any questions.

7 CHAI RPERSON ANDERSON:  Al'l right. Thank you

8 very much, M. Uzzell, for being here and testifying.

9 really -- The Board really appreciates you taking the

10 tinme to express your comments. Ckay. Thank you very

11 nuch. You can -- you can step domn. M. WIlianms, do
12  you have any other wtness?

13 MR WLLIAMS: Yes. Next up is Katherine

14  Paniagua. |'m probably butchering her |ast nane.

15 CHAI RPERSON ANDERSON: Ms. - -

16 MR. WLLIAVS: | practiced all night |ast

17  night.

18 CHAl RPERSON ANDERSON: Wl I, | -- well,

19 soneone needs to help ne. Ckay. So --

20 MR WLLIAVS: 'l -- 1"Il let Ms. Paniagua
21 do that.

22 CHAI RPERSON ANDERSON: Do you swear or
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1 affirm-- raise your right hand please. Do you swear or

2 affirmto tell the truth and nothing but the truth?

3 MS. PANI AGUA:  Yes, | do.

4 CHAI RPERSON ANDERSON:  And can you for the
5 record please state your name and spell it for us

6 please.

7 MS. PANI AGUA: Sure. Katherine Pani agua,

8 P-ANI-AGUA It'sreally easy if you know Spani sh
9 Dbread and water, Paniagua. So Pani agua.

10 CHAI RPERSON ANDERSON:  Pani agua.

11 M5. PANIAGUA: M big joke is that |'m

12 gluten-free and | can't eat bread. M nanme is

13 Ms. Bread and Water. So --

14 CHAI RPERSON ANDERSON:  Al'l right. Pani agua.
15  Thank you. Al right. Go ahead, sir.

16 MR. WLLIAMS: So, Ms. Paniagua, | guess

17 you've already stated your name and spelled it for the

18 record. Can you -- can you please tell us your address.
19 MS. PANI AGUA: Sure. 713 is 12th Street NE
20 MS. PRICE: ['msorry?

21 MS. PANI AGUA: 713 12th Street NE

22 MR. WLLIAVS: And approxi mately -- and so
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1 are you famliar with where Touche is |ocated?
2 MS. PANIAGUA: Yes. | can see it out of ny
3  bedroom w ndow.
4 MR. WLLIAVS: And approxi mately how far is
5 Touche from your house?
6 MS. PANIAGUA: | would say 100 feet.
7 don't know. I'mnot a -- a distance expert.
8 MR WLLIAMS: Understood. Can you pl ease
9 describe for us your experience wth Touche,
10 specifically their rooftop deck.
11 MS. PANIAGUA: So |'ve called ABRA severa
12 tinmes for noise conplaints fromrooftop noise. Like
13 Megan | have heard anplified voices and then people
14  screamng afterwards. So it sounded |ike there was an
15 announcer of sone sort. | don't know what he was using
16 to anplify the voice. But then, you know, the crowd was
17  respondi ng and cheering and nusic that sounded nuch
18 louder than the background noise that | believe is in
19 the settlement agreenent.
20 MR. WLLIAMS: And, Ms. Paniagua, you said
21 you -- you nade sone -- you nmade calls to ABRA. Can you
22 recall approximtely how nany you've nade?
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1 M5. PANIAGUA: |'ve nade at least ten calls
2 to ABRA. Several times | have reached out to Phil and
3 let himknowthat | called ABRA and | either got
4 voicenmail or there was a couple tines when | -- | had a
5 baby in August. And so there's a couple tines that |
6 called and they said that they woul d send soneone out
7 and that they didn't necessarily have to cone into ny
8 hone. Being so pregnant and with a newborn | didn't
9 really want -- ny husband travels a lot for work, and |
10 really didn't want a stranger in ny house after
11 mdnight.
12 MR WLLIAMS.: And, Ms. Paniagua, these --
13 these incidences you nentioned after mdnight, is --
14 would -- the -- the noise you're hearing, is it for the
15 nost part after mdni ght when you have the -- the
16  concerns?
17 MS. PANIAGUA: Yes. It's after mdnight. |
18 understand living in a neighborhood that there's noise
19 issues. But when | can see the rooftop and see -- you
20  know, | have to look up on to it, but | can see people
21  wal king around and hearing things, | can -- | can pretty
22 much tell where the sound is comng from
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1 MR WLLIAVMS: And, Ms. Paniagua, just a
2 nmoment ago you nentioned you had contacted Phil. Can
3 you -- can you describe who -- who is Phil?
4 MS. PANI AGUA:  Phil is our ANC.
5 MR. WLLIAMS: He's your ANC conm ssioner?
6 MS. PANI AGUA:  Yes.
7 MR. WLLIAMS: So he covers your single
8 menber district?
9 MS. PANI AGUA:  Yes, he does.
10 MR WLLIAMS: Okay. And do you know --
11  does Touche fall under M. Toonajian's single nenber
12 district as well?
13 MS. PANIAGUA: | believe so. |It's 6A |
14  think the boarder is H Street.
15 MR. WLLIAVS: Thank you. Can you describe
16 just generally how the noise issue, specifically from
17  Touche's rooftop deck, have affected your quality of
18 life?
19 MS. PANIAGUA: It's kept nme up a |ot of
20 times. It -- 1 get stressed out really easily, and its
21 just raised ny blood pressure, lack of sleep. | would
22 just prefer to not have noise comng froma rooftop that
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1 could be contained inside comng into nmy house with the
2 wndows closed and doors closed.

3 MR. WLLIAVS: | think that's one thing
4 wanted to specify. Wen you -- when you' ve conpl ai ned
5 and when you've heard -- when you' ve heard these noi ses
6 has that be frominside of your house wi th w ndows and
7 doors closed?
8 MS. PANI AGUA:  Yes. Wndows cl osed, doors
9 closed, shutters down.
10 MR. WLLIAMS: And are you aware of genera
11  noise ordinances that prevent -- that prohibit that type
12 of noise frombeing heard in your house?
13 MS. PANIAGUA: Right. [I'm-- | was under
14 the inpression that you' re not supposed to hear any
15 sound from a business inside your hone.
16 MR. WLLIAVMS: And do you hear noise from
17 any other businesses near your hone inside your house?
18 MS. PANIAGUA: | don't believe so. | can
19 see when there's a lot going on on the rooftop. And |
20 woul d assune that that noise is comng fromthe rooftop
21 into ny house. | can't -- you know, | don't see an -- |
22 don't have any other rooftops in ny direct line of
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1 sight. And fromwhere ny bedroomw ndow is to where

2 Touche's roof deck is it is certain to ne that that's
3 where the noise is comng from

4 MR, WLLIAMS: kay. | think that's all the
5 questions | have. Thank you.

6 CHAI RPERSON ANDERSON:  Ms. Price.

7 M5. PRCE H.

8 MS. PANIAGUA: H . How are you?

9 MS. PRICE: Congratulations on your baby.
10 MS. PANI AGUA:  Thank you.

11 MS. PRICE: | heard you guys talking a
12 little bit about it. Your address is 713 you said?
13 MS. PANI AGUA:  Yes.

14 M5. PRRCE: So --

15 M5. PANIAGUA: |'mone house in fromthe

16  corner of Linden.
17 M5. PRICE: Right. You're across -- across.

18 So -- so --

19 M5. PANI AGUA: Across the street.
20 M5. PRICE: So on your side of the street --
21 MS. PANI AGUA:  Uh- huh.
22 M5. PRICE: Let me just kind of draw an idea
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1 of --
2 M5. PANI AGUA:  Yeah. Yeah.
3 MS. PRICE: -- where -- where things are.
4 So you' ve got Touche.
5 MS. PANI AGUA:  Uh- huh.
6 M5. PRICE: 12th Street. Across is Auto
7 Zone.
8 MS. PANI AGUA:  Yeah.
9 MS. PRICE: Then there is an alley, and then
10 there's one, and then you, correct? One unit -- one
11 house and then you or -- there are several houses and

12 then there's Linden Street, and then there's a house and
13 then you? |Is that -- is that nore accurate?

14 MS. PANIAGUA: So |'mone house in from

15 Linden Place. So between 12th and -- between H and G

16 there's a cross street, Linden.

17 M5. PRICE: Right.

18 M5. PANIAGUA: And | am one house in --
19 MS. PRICE: Correct.

20 M5. PANIAGUA: -- on 12th Street fromthe

21 corner of 12th and Linden.

22 M5. PRICE: Correct. And so that's a
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1 good -- well, a block if you wll fromH Street.

2 M5. PANIAGUA: It's less than half a bl ock

3 because G would be --

4 M5. PRICE: No. |'mtalking about H Street.

3) MS. PANI AGUA:  Yes.

6 M5. PRRCE: Ckay. Gis a full block and

7 that's a half block.

8 M5. PANFAGUA: Gis a full block, and Linden

9 is less than half of the block between G and H

10 M5. PRICE: Linden is about half of the

11 block. ay. So fromyour bedroom w ndow -- so your

12  bedroom wi ndow -- are you speaking of -- the bedroom

13 w ndow you' re speaking of, it |looks out onto 12th Street

14  or does it |ook out onto Linden?

15 M5. PANIAGUA: It |ooks onto 12th Street.

16 M5. PRICE: Ckay. And if you were to | ook

17  just out the wi ndow, what all do you see other than

18 directly Touche's -- | nmean can you | ook and see cars

19 comng up and down 12th -- H-- 12th Street?

20 M5. PANI AGUA: Yeah. | -- | can see cars

21  coming up and down the street.

22 M5. PRICE: Can you see H Street at all?

/\
@ender Legal Solutions

888.445.3376
202.898.1108

www.olenderreporting.com
Worldwide Coverage

A Global Litigation Solutions Company


http://www.olenderreporting.com

HEARING 04/06/2016
TOUCHE 146

1 MS. PANIAGUA: If | stuck ny head out the
wi ndow and turned to the right, | could see H Street.
MS. PRICE: But you don't have to | ook a |ot

2
3
4 to the right to see Touche?
5

MS. PANTAGUA: No. | can -- the way ny
6 wndowis facing it's -- | can |look out the w ndow and
7 look on a diagonal across the street back. Before you

8 put the covering on the windows | could see laser lights
9 frominside the second floor of Touche in ny --
10 M5. PRICE: And then you see those trees

11  that are behind there and then the el evator whole thing,

12 and now there's the -- well, it's not --

13 MS. PANI AGUA: The substation, yeah.

14 MS. PRICE: The substation. Gay. And how
15 long have you lived on -- on 12th Street?

16 M5. PANTAGUA: It will be five years in

17 July.

18 M5. PRICE: Ckay. Have you ever been to

19 Touche at all?
20 MS. PANI AGUA: | have not.
21 MS. PRICE: W invite you to cone. W' ve

22 got sonme good food. The kids will like that too.
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1 MS. PANI AGUA: Geat.
2 MS. PRICE: And you have to do brunch. What
3 time do you usually go to bed during the week?
4 MS. PANI AGUA: Now that | have a baby about
5 10:00.
6 M5. PRICE: Ckay. And you -- you said

7 you -- you've nmade calls to Phil and to the ABRA

8 \Wat -- what -- what was the result of that? D d

9 they --

10 M5. PANTAGUA: So | was -- there was a

11 couple times when | got ABRA's voicemail, and then

12 left messages. Then there was another time -- well,

13 two -- at least two other tinmes where they told ne that
14  they were sending soneone out and that they didn't have
15 to enter nmy hone because they coul d nmake the assessnent
16 fromoutside the establishment.

17 M5. PRICE: (Ckay. And about what tinme were

18 these do you recall?

19 MS. PANI AGUA: After midnight,
20 M5. PRICE: After mdnight. Yeah. You did
21 say that. I'msorry. And -- and you tal k about several

22 tinmes there was -- that there were anplified noise.
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1 This is nmore than once, nore than tw ce you heard
2 something being anplified fromthe rooftop?
3 MS. PANI AGUA:  Yes. | would say nore than
4 five tines that |'ve heard a voice anplified fromthe
5 rooftop, not people talking very loud. But there's a
6 distinguishnent between a m crophone or an anplified
7 voice.
8 M5. PRICE: GCkay. | don't have any other
9 questions. But | do want to just say the sanme thing |
10 said to the last person. W welconme you -- | would like
11 to talk with you if you need to, and, you know, we want
12 to -- we want to be a good neighbor. W don't want you
13 disturbed at all which I'mglad that you no | onger see
14 the -- the flashing |lights anynore.
15 MS. PANI AGUA: Geat. Thank you.
16 CHAI RPERSON ANDERSON:  Al'l right. Do we
17 have any questions by any board nenbers? Yes,
18 M. Short.
19 MR SHORT: Good afternoon.
20 M5. PANI AGUA: Hi.
21 MR, SHORT: And | see you've been [inaudible
22  51:17] great attention. [Inaudible 51:21] in Washi ngton
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1 DC five years. And as | said to a previous wtness

2 l've beeninthis area nost of nmy life -- all of my life
3 and | can renenber the street when it was a |lot quieter.
4 And | had relatives that |lived on Linden Place back in

5 the '50s and early '60s.

6 M5. PANIAGUA:  Right.

7 MR, SHORT: But things have changed in the

8 neighborhood, and | guess the [inaudible 51:42] and

9 there are businesses that [inaudible 52:02]. But

10 there's -- there's got to be a way that businesses and
11 the community can [inaudible 52:12]. And that's one of
12 the -- | guess one of the -- forgive me -- one of the --
13 one of the main reasons we have to have this board and
14  have the citizens cone before us, so we can work things
15 out. And we've heard what you said. Your -- your

16 testinmony has been quite conpelling. And -- and ||

17 just say help is on the way. W're going to have the
18 businesses, and we're going to have the community too.
19 And you do your job, and we're going to see that the

20 busi nesses do theirs.

21 M5. PANTAGUA: Geat. | -- | conpletely
22 agree. | want businesses to thrive. | patronize sone
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1 of the businesses in the past eight nonths and couple
2 nmonths of -- last nonth before that, ny pregnancy. |
3 haven't been out in probably the |ast year nmuch. But |
4 agree, | want businesses to thrive. | have no problens
5 wth businesses on the street. | just -- I"'mmainly
6 concerned about the rooftop noise. |'ve been in nmy home
7 for five years. Before that | |ived on East Capitol
8 Street whichis alittle quieter. W nade the choice to
9 nove up and purchase our first home up in -- in that
10 area because it's a great area that has changed a | ot
11  even in the five years that we've been there and we
12  respect and wel cone the change. |'mjust mainly
13 concerned about the rooftop noise.
14 MR, SHORT: Yeah. Wiere were you at on East
15 Capitol ?
16 MS. PANI AGUA: 10th and East Capitol in a --
17 MR SHORT: | went to Eastern Hi gh School on
18 East Capitol Street.
19 M5. PANI AGUA: How nuch is the house?
20 MR. SHORT: | said | went to Eastern High
21  School on East Capitol Street.
22 MS. PANI AGUA: ©Oh, okay.
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1 MR SHORT: But I'll just say this to you,
2 rooftop issue in your neighborhood is -- is pretty
3 much -- there are several other areas in the city, and
4 by and by there's ways that the city finds to again have
5 people co-exist. And if -- if a business is not
6 being -- being a good business, then things that done to

7 regulate that. And -- and again, neighbors in the

8 comunity have -- and busi nesses have to learn howto

9 co-exist.

10 MS. PANI AGUA:  Yeah, of course.

11 MR. SHORT: Thanks for your testinony. |Its
12  been quite conpelling and congratul ations to you and

13  your baby.

14 MS. PANI AGUA:  Thank you.

15 CHAI RPERSON ANDERSON: Do we have any ot her
16 questions by any other -- yes, Ms. Mller

17 M5S. MLLER Good afternoon still. Ckay.

18 just want to be sure | understand. What sounds fromthe
19 rooftop -- what types of sounds bother you at night? |Is
20 it, you know, anplified nusic, mcrophones versus

21 recorded nusic versus sounds of people talking, or

22 anything el se?
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1 MS. PANI AGUA: The thing that bothers ne
2 nostly is the anplified nusic. Like I would presune
3 it'sa--aDbDl. |I'mnot an expert, but you know the
4 difference between background noi se and projected noise.
5 Sonmeone -- if | can nmake out what they're saying in ny

6 home, they're using sonme sort of projection device.

7 That -- that bothers nme. And then, you know, you can't
8 control people how loud they talk. But if they're not
9 on aroof after mdnight, you can control people not

10 talking on the rooftop after m dnight.

11 M5. MLLER That was going to be ny next
12 question, the hours. You know, after mdnight on a

13  weekend, after mdnight during the week, what do you --

14 MS. PANI AGUA: | would say mdnight on the
15  weekend, 10 or even 11:00 on the -- the weekdays.
16 MS. MLLER For any of those sounds -- for

17 any sounds, correct?

18 MS. PANI AGUA: Correct.
19 M5. MLLER Ckay.
20 MS. PANI AGUA: Because if you all ow people

21 up on the roof, you know, you can't control how | oud

22 they talk.
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1 MS. MLLER And then ny other question is
2 what was the -- or what were the results of your calls
3 to ABRA?
4 MS. PANIAGUA: As | nentioned a couple tines
5 | was frustrated because nobody call -- nobody picked up
6 ny phone or nobody returned ny calls. Like Ms. Uzzell
7 1've been to conmttee neetings, and | think | spoke
8 wth you at the one that the mayor was at. And a couple
9 of times | reported they said they were sending an
10 investigator out, but | don't know. You know, there was
11 no report filed back to ne. So --
12 M5. PRICE: Ckay. | nean did you have the
13 experience that perhaps the sound was mtigated but you
14 just didn't get a report on it?
15 MS. PANIAGUA: | don't really remenber nuch
16 of a difference.
17 M5. PRICE: kay. Thank you.
18 CHAI RPERSON ANDERSON:  Yes, M. Al berti.
19 MR. ALBERTI: Yeah. Pani agua.
20 MS. PANI AGUA:  Pani agua.
21 MR. ALBERTI: Paniagua. |'msorry.
22 MS. PANI AGUA: O ose enough.
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1 MR ALBERTI: So | just -- and just -- this
2 is just search for clarity. So you live two houses in
3 fromLinden north or south of Linden?

4 MS. PANI AGUA:  Sout h.
5 MR, ALBERTI: South. GCkay. Two doors south
6 of Linden on the east side of the street?
7 MS. PANI AGUA:  Yes.
8 MR. ALBERTI: kay. Geat. So | just want
9 it for the record so we can place your house.
10 MS. PANI AGUA:  Yeah.
11 MR ALBERTI: And | think you said -- you
12 said sonmething like 10 or 11:00 week -- weekdays was
13 when you -- it was up to that time you could tolerate
14  hearing noise inside your house. What about weekends?
15 MS. PANI AGUA: M dni ght.
16 MR. ALBERTI: M dnight you said. Ckay.
17 Geat. Thank you. That's it. | don't have anything
18 el se.
19 CHAI RPERSON ANDERSON:  Any ot her questions
20 fromany of the board nmenbers? M. WIIlians, do you
21  have any questions based on the questions The Board had
22  asked?
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1 MR WLLIAVMS: Yes. Thank you. Just one
2 real quick question, Ms. Paniagua. Is it a fair
3 representation that the -- your confort with 11 p. m
4 rooftop closing on weeknights or 10:00 and m dni ght on
5 weekends may not be the nost ideal solution but it's one
6 that you think is a fair conprom se?
7 MS. PANI AGUA:  Yeabh.
8 MR. WLLIAMS: Thank you. | don't have any
9 other questions. Sorry.
10 CHAI RPERSON ANDERSON:  Wel |, | thought you
11 were pondering.
12 MR WLLIAMS: | was pondering. Right. Now
13 I --
14 CHAl RPERSON ANDERSON:  Al'l right.
15 M. Price, based on the questions that The Board asked,
16 any questions?
17 MS. PRICE: Based on his questionis it fair
18 if the -- would you say the sane thing if there were a
19 covering over that rooftop?
20 M5. PANI AGUA: No. Because fromwhere | am
21 I'macross the street so | feel |ike the sound projects
22 straight out. So | don't care about the noise going up.
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1 Do you know what | nean?
2 M5. PRICE: You're not directly across
3 though. It's not projecting that way. |'mjust asking
4  based on his question you were tal king about hours. So
5 if you're confortable with those hours, would you be
6 confortable with those same hours or would it been okay
7 for later if there were a covering over that rooftop?
8 MS. PANIAGUA: | would not be confortable
9 wth later under any circunstances.
10 MS. PRICE: Thank you.
11 CHAI RPERSON ANDERSON: | suppose the -- |
12 think that maybe the question | was asking if they --
13 are you talking if the roof was enclosed not just a
14  covering? Wich one are you asking?
15 M5. PRICE: Correct. If it were enclosed.
16 CHAI RPERSON ANDERSON:  If it was encl osed.
17 So if it was enclosed you shouldn't hear any --
18 MR. ALBERTI: Well, M. Anderson, | don't
19 think we've heard any testinony as to even the nature of
20 an enclosure. So |'mnot sure these are fair questions.
21 CHAl RPERSON ANDERSON: | -- | was just
22 trying to clarify the type of questions that was asked.
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1 | --1 -- ny inpression the question that was asked and
2 there is no presentation that we're -- we're encl osing
3 the -- the area. So | was just trying to clarify what
4  she said by covering. | -- ny assunption is that she
5 was talking that we were going to close the roof.

6 That's what -- that's all | was saying. |'mnot saying
7 that -- because there was no presentation to say that
8 we're going to enclose the roof. So therefore --
9 MS. PANIAGUA: Right. | -- yeah. So | --
10 can't assume what that is. But | don't think unless
11 brick walls were constructed and a brick roof.
12 CHAI RPERSON ANDERSON: Al right. Okay.
13 Al right. That's fine. Thank you very nuch,
14  Ms. Pani agua.
15 MS. PANI AGUA:  Pani agua.
16 CHAI RPERSON ANDERSON:  You know, | wrote it
17  phonetically. I'm-- and I'mtrying to do well. But I
18 guess |'m-- I'mgoing to butcher it. So thank you very
19 nuch for your testinony. | really appreciate your being
20  here.
21 MS. PANI AGUA: Thank you.
22 CHAI RPERSON ANDERSON:  kay. Thank you.
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1 Al right. M. WIlians, do you have any ot her
2 Wtnesses?
3 MR WLLIAVS: Yes. Denise Corte.
4 CHAI RPERSON ANDERSON:  Corte.
5 MR WLLIAMS: Corte, GORT-E
6 CHAI RPERSON ANDERSON:  Can you -- can you
7 please raise your right hand. Do you swear or affirmto
8 tell the truth and nothing but the truth.
9 MS. CORTE: | do.
10 CHAI RPERSON ANDERSON:  kay. You may be
11 seated. Thank you.
12 MR WLLIAMS: H, M. Corte. Can you
13 please state your nane and spell it for the record.
14 M5. CORTE: Denise Corte, DDE-N-I-S-E
15 GCORT-E
16 MR. WLLIAVS: Al right. Thank you. And
17 if you'd speak up just a little bit. Sorry.
18 CHAl RPERSON ANDERSON: O you can use the
19  m crophone too.
20 MR, WLLIAVMS: O just -- yeah, lean into
21 the mcrophone a little bit. There we go.
22 MS. CORTE: Like this?
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1 MR WLLIAMS: Yeah. Perfect. Thank you.
2 Can you please state your address.
3 M5. CORTE: 711 12th Street NE next door to
4  Katherine.
5 MR WLLIAMS: That's what | -- that was ny
6 next question. Thank you.
7 CHAI RPERSON ANDERSON:  I'msorry. Wat did
8 she say?
9 MR. WLLIAMS: She's -- I'msorry. Is --1is
10 that next door to Ms. Pani agua?
11 M5. CORTE: Yes.
12 CHAI RPERSON ANDERSON:  Okay. All right.
13 MR WLLIAMS: How far -- so approximately
14  how far is your hone from Touche?
15 M5. CORTE: Like 70 neters.
16 MR. WLLIAVMS: kay. And can you --
17 CHAI RPERSON ANDERSON: 70 neters.
18 M5. CORTE: 70 neters.
19 MR SILVERSTEIN. How many feet is that?
20 MS. CORTE: 50 yards kind of. | thought we
21 were the nmetric system al ready.
22 MR, WLLIAVMS: W -- Anerica hasn't caught
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1 up yet. Sorry.

2 MR. SILVERSTEIN. Approxi mately 42 feet.

3 MR. WLLIAVS: Can you please briefly

4  describe your experiences with Touche's rooftop deck.

5 M5. CORTE: Yes. | -- as others said before

6 ne | had the sane experience of having sound of people

7 talking loudly and nmusic inside nmy house with the

8 w ndows shut.

9 MR WLLIAMS: Ckay. And can you provide a
10 little bit nmore detail on the nature of the noise that
11 you've heard like nusic? Have you heard recorded nusic,
12 voices? Can you provide a little nore detail there?

13 MS. CORTE: | believe | heard recorded

14  nusic. | don't knowif | -- nore than two or three

15 times | heard anplified, soneone -- not -- it |ooked

16 |ike soneone talking on a mcrophone -- | don't know if
17 it was a -- a mcrophone or a negaphone or whatever --
18 not for long. It's alnost as if there was sone gane

19 going on and soneone woul d say sonething on the

20  mcrophone, and then people will cheer and -- and -- and
21  loud -- loud laughing and tal king, talking |oudly.

22 MR WLLIAMS: And, Ms. Corte, this
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1  happens -- you hear this frominside of your house with
2 your doors and w ndows shut?
3 MS. CORTE: Yes.
4 MR WLLIAMS: And have -- have you
5 contacted ABRA about these concerns?
6 M5. CORTE: | tried to call once. | got
7 their mailbox. And then after hearing the saga of
8 Katherine calling many tines | decided not to because we
9 wake up at 4:30 in the a.m to go to work, and | cannot
10 at 2 a.m wait for soneone to come. And so no, | never
11  even tried to call.
12 MR WLLIAMS: And, Ms. Corte, have you
13 contacted your ANC conm ssioner or other representatives
14  of the ANC?
15 M5. CORTE: Yes. Yes. This is the second
16 time |I'mhere as a witness about this business.
17 Before -- not about Touche, but before about 12 | also
18 testified because | had noi se problens inside ny house.
19 And |'ve been in all ANC neetings regarding Touche. W
20 nmet two or three tines, already, right? And yes, so
21 | -- | didn't contact Touche, but I contact the ANC
22 MR. WLLIAMS: ay. And -- and -- but you
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1 did provide -- you -- you raised conplaints having to do
2 wth noise at ANC neetings where you were aware that
3 representatives of Touche were present?

4 MS. CORTE: Yes.
5 MR. WLLIAMS: kay. And can you briefly
6 describe how noise from Touche's rooftop deck has
7 affected the quality of your life.
8 M5. CORTE: Yes. Wen you wake up at 4:30
9 am togotowrkit'sreally hard. It's -- noise
10  cones inside your house at 2 a.m or at mdnight. |
11 nean | go to bed at 10. M husband goes to bed at 9: 30.
12 kay. W're old, we need a lot of sleep. Wke up very
13 early. But I'mthere since 2002. There was no 12.
14  There was no Touche. | didn't sign up for -- for noise
15 inside ny house, and | think it's against the law. And
16 | don't want to conprom se.
17 MR, WLLIAVMS: And, Ms. -- Ms. Corte, are
18 you positive that the noise that you are tal king about
19 is comng from Touche?
20 M5. CORTE: Yes.
21 MR WLLIAMS: How do you -- how are you
22 positive of that?
@iehaer Legal Solutions B4 T s


http://www.olenderreporting.com

HEARING 04/06/2016

TOUCHE 163
1 MS. CORTE: Because | open nmy w ndow when it
2 happened and | heard -- and | coul d see people and |
3 could even identify who was scream ng.
4 MR. WLLIAMS: And, Ms. Corte, there's an
5 Auto Zone near your house?
6 MS. CORTE: Yes.
7 MR. WLLIAVMS: Do you hear music comng from

8 Aut o Zone?

9 MS. CORTE: No.

10 MR. WLLIAMS: (kay.

11 M5. MLLER |'msorry. Wiat did she say?
12 MS. CORTE: No.

13 MS. MLLER No.

14 MR WLLIAMS: She does not hear nusic

15 comng from Auto Zone.

16 MS. MIler: Thank you. GCkay.

17 MR WLLIAVS: M. Corte, you've heard a

18 proposal of -- you know, that Touche nust close its roof
19 deck at -- we would |ike Touche to close its roof deck

20 at 11 p.m on weekni ghts and m dni ght on weekends.

21 Wuld this be an acceptabl e change for you?

22 M5. CORTE:  No.
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1 MR. WLLIAVS: Wat -- what woul d be
2 acceptable for you?
3 M5, CORTE: 10 p.m
4 MR. WLLIAMS: 10 p.m across the board?
5 MS. CORTE: Un-huh. Yes.
6 MR. WLLIAVS: Al seven days?
7 MS. CORTE: Yes.
8 MR. WLLIAVMS: That's all | have. Thank
9 you.
10 CHAl RPERSON ANDERSON:  Ms. Pri ce.
11 M5. PRICE: Thank you. Hello.
12 MS. CORTE: Hey.
13 M5. PRICE: You stated that you raised
14  concerns with Touche at these neetings about the noise.
15 MS. CORTE: Uh- huh.
16 M5. PRRCEE O was it about the noise from
17  the previous people and you didn't want to have that to
18  happen with Touche?
19 M5. CORTE: No. It was about Touche because
20 the last tine we talked |I renenber the mayor -- when the
21 mayor was present. Well, that was not the last tine.
22 The second tine you announced -- we were there tal king
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1 about noise, and you announced that you had done work on

2 the windows.

3 MS. PRICE: Ckay.

4 M5. CORTE: And -- and then when -- when
5 there was the mayor | think -- the mayor was there we

6 were tal king about the roof deck and the parties there
7 and the -- and the hours. Yeah. | didn't voice ny
8 opinion about the hours. But we did talk about the

9 noi se and the roof deck.

10 MS. PRICE: GCkay. What -- what days do
11 you -- do you work on the weekends?
12 M5. CORTE: Yes. | work Saturdays and

13  Sunday norni ngs.

14 MS. PRICE: Saturday and Sunday norni ng?
15 MS. CORTE: Uh- huh.
16 MS. PRICE: And so your off days are

17 typically --

18 MS. CORTE: During the week.

19 MS. PRICE: -- during the week?

20 M5. CORTE: Yeah.

21 M5. PRICE: (Ckay. And you -- you just --

22 you testified a -- you said that you believed it was --
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1 that you believed it was anplified nmusic like a mc or
2 a-- a mcrophone or |ike a negaphone or sonething and
3 it wasn't that long that you heard | oud | aughi ng and
4 talking. And then you said that you could identify who
5 was scream-- who it was?
6 MS. CORTE: Yeah. | could -- | opened ny
7 wndow and | |ooked at the roof deck, and there were
8 like 50 people there. | don't -- | don't know how many.
9 But I could -- I could watch the people and see who was
10  laughing and just, you know, gesturing, and then | could
11 identify the sound.
12 MS. PRICE: And about what tinme was this?
13  Was it after --
14 M5. CORTE: It was always after m dnight.
15 M5. PRICE: After mdnight?
16 MS. CORTE: Uh- huh.
17 M5. PRICE: (Ckay. And you said you've been
18 there since 2002 and you didn't want to have -- so
19 you -- you don't -- how do you feel about other
20 establishnents or any establishment having a rooftop
21  where people are out and -- and what have you?
22 M5. CORTE: | don't mnd. You can do
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1  whatever you want until 10 p.m

2 MS. PRIRCEE As long as it's until 10.

3 MS. CORTE: Yeah. As long as we respect ny

4 right to sleep.

5 M5. PRICE: Gkay. And have you ever -- have
6 you heard -- is Touche the only establishnent [inaudible
7 1:07:54]7?

8 MS. CORTE: Unfortunately it is because

9 I'm--

10 M5. PRICE: W've heard [inaudible 1:07:57].
11 M5. CORTE: -- really protect -- you know,

12 Auto Zone protects me fromother noises fromH Street.

13 | really don't -- | don't know how Timsaid that he --
14 he -- he hears noise. And I'msorry, but --
15 MS. PRICE: Well, the rooftop of -- of -- so

16 H Street -- so you said Auto Zone protects you. But the
17 rooftop and -- and all of that is above the -- the --

18 where Auto Zone is. So if you could straight across on
19 your side of the street, but you don't have a w ndow

20 that points that direction. But if you would | ook

21 straight off of Auto Zone, you would -- you would see --

22 M5. CORTE: No. | can see Auto Zone.
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1 have a bay w ndow.

2 MS. PRICE: You do? So can you see --

3 M5. CORTE: Yeah.

4 M5. PRICE: -- what's across from Auto Zone
5 like Vendetta or --

6 MS. CORTE: Not really.

7 M5. PRICE: -- any of the other businesses

8 that are on that side or what about --

9 MS. CORTE: No, | cannot --

10 M5. PRICE: -- Smith Conmons or anything in
11  Auto Zone's parking |ot?

12 M5. CORTE: No. It's farther away. |[It's on

13 t he ot her side.

14 M5. PRICE: It's farther away. Gkay. Thank
15 you.

16 MS. CORTE: Unfortunately the only business
17 | hear is you.

18 MS. PRICE: Thank you. You answer ed.

19 CHAI RPERSON ANDERSON:  Al'l right. Are there

20 any questions by any board nenbers? Yes, Ms. MIler
21 M5. MLLER Good evening | think al nost.

22 Al right. So when -- when you tal k about -- you were

@ender Legal Solutions 888.445.3376 www.olenderreporting.com
A Global Litigation Solutions Company 202.898.1108 Worldwide Coverage


http://www.olenderreporting.com

HEARING 04/06/2016
TOUCHE 169

1 talking about people being particularly loud and it's

2 always after mdnight or sonething.

3 MS. CORTE:  Uh- huh.

4 M5. MLLER Is that -- is that associated
5 wth any other type of activity that you could see |ike
6 a DJ or sonething that happens at mdnight or -- or do

7 you have any reason to understand why that happens after
8 mdnight?
9 M5. CORTE: No. | nean when | say after

10 mdnight | say not exactly.

11 M5. MLLER  Uh-huh.

12 MS. CORTE: Maybe m dni ght, maybe 12: 30,

13 maybe 11:30. But | have -- | haven't heard any live

14 music fromthe deck, fromthe roof. As | said, | heard

15 anplified voices, someone tal king on the m crophone
16  announci ng sonet hing, and peopl e tal king, |aughing,
17  drinking, what, you know, you do in a roof deck. So --

18 and it's | oud.

19 M5. MLLER | guess | nean does it get
20 louder as it gets later?
21 MS. CORTE: Usually because people start

22 drinking, and then, you know, they get |ouder as tines
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1 goes by.
2 MS. MLLER (Ckay. And | wanted to ask you
3 =-- you -- the 10:00 that you're proposing --
4 M5. CORTE: Uh- huh
5 M5. MLLER -- that's reasonable, is it --

6 what's it based on? |Is it based on when you need to go
7 to sleep or is it based on sonething el se?

8 MS. CORTE: | thought there was a |law. |

9 mean if ny neighbor has a party until mdnight, | can

10 call the police, right?

11 MS. MLLER Well, | don't want to --
12 MS. CORTE: Based on that.
13 MS. MLLER | think you're referring to

14 some law that is kind of related to between 10 and 7

15 where the police can stop sonebody for noise or other

16  things.

17 MS. CORTE:  Uh- huh.

18 M5. MLLER So that's what you're basing it
19 on?

20 MS. CORTE: Yeah.

21 MS. MLLER  Ckay.

22 MS. CORTE: | nean if ny neighbor cannot
@uher Legal olutons Z23TS M


http://www.olenderreporting.com

HEARING 04/06/2016

TOUCHE 171
1  wake me up, why a business can? | don't think it's
2 fair.
3 MS. MLLER Do you think it's possible for
4 themto be on the rooftop at all w thout being --
5 disturbing your peace?
6 M5. CORTE: Until 10 p.m, vyes, |I'll accept.
7 Because | think -- if it could change the [aw, maybe it
8 could do sonething else. It could be even earlier. But
9 I think 10:00 is a good tine. | have to be awake until
10  10: 00, that's okay.
11 M5. MLLER Ckay. Thank you.
12 CHAl RPERSON ANDERSON:  Thank you,
13 M. MIller. Any other questions by any of the board
14  nenbers?
15 MR. WLLIAVS: | have no other questions.
16 CHAI RPERSON ANDERSON:  Al'l right. Thank you
17 very much, Ms. Corte. Thank you for your testinony.
18 Al right. Any other witnesses, M. WIIlians?
19 MR WLLIAVS: Yeah. M. daude Labbe.
20 CHAI RPERSON ANDERSON: M. Labbe.
21 M. Labbe, can you raise your right hand please. Do you
22 swear or affirmto tell the truth and nothing but the
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1 truth?

2 MR LABBE: | do, sir.

3 CHAI RPERSON ANDERSON: Have a seat pl ease.

4 MR WLLIAVMS: M. Labbe, can you please

5 state your nane and spell it for the record.

6 MR LABBE: Caude Labbe, CGL-AUDE

7 L-A-B-BE

8 MR WLLIAMS: M. Labbe, can you please

9 tell The Board your current address.

10 MR. LABBE: 1214 Linden Pl ace.

11 MR WLLIAMS: And approximately how far is
12 that from Touche?

13 MR- LABBE: |'m probably the furthest one

14  away | think.

15 MR. SILVERSTEIN. Speak up, sir.

16 M5. MLLER | -- | mssed the address. |'m

17  sorry.

18 MR, SILVERSTEIN. | can't hear a word you're

19  saying.

20 MR. WLLIAVS: Well, can you repeat your

21 address please.

22 MR. LABBE: Sure. |Is that better? 1Is that
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1 better?
2 M5. MLLER Yeah.
3 MR LABBE: 1214 Linden Pl ace.
4 M5. MLLER \What place?
5 MR. LABBE: Linden.
6 MS. MLLER Linden. Thank you. kay.
7 MR. WLLIAVMS: And -- and approxi mately how
8 far is that from Touche?
9 MR. LABBE: Well, 1214 would be the seventh
10  house in fromLinden which is mdway between 12th and
11 13t h.
12 MR WLLIAMS: Ckay. And, M. Labbe, I'm
13 not going to -- I'"'mgoing to try and focus this because
14 | don't want to have a | ot of duplicate of testinony
15 fromprevious witnesses. Are there other establishments
16  besides Touche that you live near?
17 MR, LABBE: Yes. M back yard backs to the
18 Auto Zone parking lot. So that The Pug and all the --
19 everything on the north side of Hdirectly inpacts ne.
20 So from Vendetta all the way down to Da Luft | can
21  hear --
22 MR WLLIAVS:  Okay.
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1 MR. LABBE: -- as well as the rooftop deck

2 on Smth Commons --

3 MR. WLLIAMVS: (kay.

4 MR. LABBE: ~-- which is further towards the

5 13th Street side.

6 MR WLLIAMS: What about in ternms of

7 distance H Street Country Cub or Rock and Roll Hotel ?

8 MR. LABBE: Those are -- those are further

9 away, and they don't -- | don't believe that noise cones
10 to ne.

11 MR. WLLIAVMS: Ckay. And conparatively

12  speaking thinking about Touche as -- versus the other

13 establishnents that directly affect you -- can you

14  describe kind of the noise levels that you hear from

15  Touche.

16 MR LABBE: Well, let's be clear. | don't

17 believe |I hear Touche in nmy house either.

18 MR. WLLIAMS: (kay.

19 MR. LABBE: Ckay. So the -- when | hear

20 Touche -- | will walk my dog every night, that's just

21 one of the things we do. And so that's when |I'l| see

22 the noise. And so | can -- | can understand how the
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1 people on 12th and the people on the end of Linden will
2 get the noise. But to be honest it doesn't come into ny
3 Dblock. And the way noise goes over it -- noise cones
4 over fromthe parking ot and it junps over the
5 building, then bounces back. So fromthe front of ny
6 house you can hear the -- the noises bounce across the
7 street back to ne. But | don't really believe that's
8  Touche.

9 MR WLLIAVS: And, M. Labbe, do you

10  have -- have you had any -- have you had noi se concerns
11 with for instance Smth Commons rooftop deck?

12 MR. LABBE: Sure.

13 MR. WLLIAVMS: And how often have that --
14  those been? How often have you had those?

15 MR LABBE: |'ve not -- |'ve not called

16 ABRA. | don't believe calling ABRA at m dnight is going
17 to do anything so | don't bother. | know nei ghbors

18  have.

19 MR. WLLIAVS: And do you know that -- are
20 you aware that Smth Commons closes its roof deck at

21 mdnight on weekends?

22 MR. LABBE: Sonething like that, correct.
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1 MR. WLLIAVMS: kay. Wen you're wal king
2 your dog near Touche do you hear nusic comng fromthe
3 roof.
4 MR. LABBE: It's the -- what |'ve noticed --
5 and let's -- let's be clear, this happens -- it doesn't
6 happen five nights a week, right? But when |'ve heard
7 the noise what -- what | hear is not the noise com ng
8 fromthe nusic, but it's the people who are partying.
9 As Denise said, they've been -- they've been out there
10 drinking for a while, it's starting -- it gets rowdy,

11 sonebody says a joke. And there is no enclosure, so

12 they're essentially hanging on the -- on the railing
13 having a drink, snmoking. And so that noise carries w de
14 and far. So as |I'mwal king down Linden I can hear that
15  noi se.
16 MR, WLLIAVMS: kay. | think that's all the
17  questions | have.
18 CHAI RPERSON ANDERSON:  Ms. Pri ce.
19 M5. PRICE. Hi.

20 MR. LABBE: Good evening.

21 M5. PRICE: How -- how late are you wal ki ng
22 your dog on the weekends?
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1 MR. LABBE: Usual -- I'ma late -- I'ma

2 night -- 1 ama night owl. So usually between 10 and

3 12, and | usually go to sleep between three and four.

4 M5. PRICE: (Ckay. So -- so between 12 and

5 three you're pretty nmuch inside?

6 MR LABBE: |I'minside. And -- and to be

7 honest, Ms. Price, it doesn't bother me. | don't have

8 children who I'mwaki ng up.

9 M5. PRICE: Right.
10 MR. LABBE: But | do know there's -- when
11 | -- when | hear that noise | realize there are other

12  people who it does bot her.

13 M5. PRICE: Definitely. | want to consider
14  everyone. Are you a nenber of the ANC?

15 MR LABBE: No.

16 MS. PRICE: And you've -- you've been in the

17  community how | ong?

18 MR. LABBE: Since 2000.

19 MS. PRICE: Since 2000.

20 MR LABBE: Since -- since 2000. Let's be

21 clear, | love the businesses, we want a thriving

22 community. In 2000 it was not a thriving comunity.
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1  The people that you would see at 2 a.m when |'m wal ki ng
2 a dog you didn't want to see. That's not what we have
3 now. And we want -- | want your business to thrive.
4 MS. PRICE: Thank you.
5 MR. LABBE: Because if you weren't there,
6 we'd have sonething else or a vacant shop. That's not
7 healthy at all. So | do want your business to thrive
8 for sure.
9 MS. PRICE: Thank you very much. W want to
10  keep you in the community as well.
11 MR LABBE: |'mnot [ eaving.
12 MS. PRICE: You should know that. Good. W
13  want -- we want to live and work together that's for
14  sure. You mentioned your -- and Linden, |['ve -- |'ve
15 visited. Behind you there's an alley, and then there
16 are -- you're right across froma huge open --
17 MR LABBE: Correct.
18 M5. PRICE: -- parking |ot.
19 MR. LABBE: Correct. And that's why -- so
20 that's why the -- the Vendetta and that stuff | can see
21 themout ny back wi ndows. And you're right, there's --
22 the noise comes straight at us.
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1 M5. PRICE:. And -- and then you're -- and --
2 but even as your wal king you're able -- you know, you --
3 you nentioned you can -- when you wal k down -- right at
4  our block, right there is when you --

5 MR LABBE: Sure.

6 M5. PRICE: -- see sonething or hear --

7 MR LABBE: Sure.

8 M5. PRICE: -- or are able to determne if
9 it's Touche.

10 MR LABBE: At that point | knowit's Touche
11  because at that point | can usually -- | can see who it
12 is that's having the good tine usually on -- on the

13 railing.

14 M5. PRICE: (kay.

15 MR. LABBE: And, you know, if -- and |

16 usually walk to the block, Linden to 12th, over to H
17  down through, you know, by the bars on H and then back
18 down -- Dback down to 13th and back to the house.

19 M5. PRICE: (Ckay.

20 MR. LABBE: One way or the other. And so

21 when |'mat 13th | don't hear you guys. Wen |'m at

22 13th I'Il hear the Smth Conmon peopl e again based on
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1 what tinme of night it is.

2 MS. PRRCEE Right. And do you ever -- and
3 you nentioned you wal k that way. Do you ever walk a

4 little bit further down to the right down where say the
5 HStreet Country Club may be or --

6 MR LABBE: | do sure. Yeah.

7 MS. PRCEE O -- and -- and what's your

8 observation as far as sound there, comng fromthere?

9 MR. LABBE: As people have saidit's H

10 Street, it's a nightclub zone, there's going to --

11 there's going to be people on the streets. There's

12 going to be people on the streets. And -- and the

13 problemwe're having as neighbors isn't the people on
14 the streets because that noise is usually pretty

15 nuffled. But it's the people on the rooftop that are
16 usually a lot closer to us, and the sound cones right at
17  our windows. That's --

18 M5. PRICE: And do you think that the sound
19 is any -- what you hear, is that any nore or |ess than
20 what you nay have heard from Touche?

21 CHAl RPERSON ANDERSON:  Ms. -- Ms. Price, he

22 said that the sound from Touche does not bother him So
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1 | think he did --

2 M5. PRICE: He did. But he also said that

3 he was wal king down and -- and that -- | just wondered

4 if he hears anything any less or nore.

5 CHAI RPERSON ANDERSON:  Onh, but | -- | think
6 you're -- listen carefully. This is not a witness that
7 is hostile to you because he's --

8 M5. PRICE: |'mnot being hostile toward

9 him

10 CHAI RPERSON ANDERSON:  No. | don't -- |I'm

11  not saying you are. But |'msaying that remenber he

12 stated that he doesn't hear the sound from your business
13 fromhis hone.

14 M5. PRICE: | did hear that.

15 CHAI RPERSON ANDERSON:  So therefore | nean
16 you need to nove on and ask your questions fromthat.

17 M5. PRICE: |'mjust trying to gain ny

18 better understanding, that's all, and do what | need to
19 do to be a great business there, to address -- you know,
20 | mean | agree. Thank you. He did say it wasn't a

21 problemfor himand that's he's a nmenber of our

22 community. And | want to be certain that | understand
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1 what -- what he's w tnessing.

2 CHAI RPERSON ANDERSON:  Al'l right.

3 MS. PRICE: Thank you very much. | don't

4  have any further questions. Thanks.

5 MR. LABBE: Thanks.

6 CHAl RPERSON ANDERSON:  Questions fromthe

7 board? Yes, M. Al berti.

8 MR ALBERTI: H . Good evening, M. Labbe.

9 MR LABBE: Yes.

10 MR, ALBERTI: Labbe?

11 MR, LABBE: Labbe.

12 MR, ALBERTI: Labbe. GCkay. |'msorry. Al
13 these years |'ve never known how to pronounce your nane.
14 MR. LABBE: |It's all right.

15 MR. ALBERTI: |'ve seen you at neetings. So
16 | -- you said that you -- you have been disturbed by

17  Smth Commons.

18 MR LABBE: Sure.

19 MR. ALBERTI: Al right. And can you tel

20 me in what way have you been disturbed by Smth Conmons?
21 MR. LABBE: |It's usually going to be -- it's
22 usually going to be later at night. And, you know,
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1 look, if it's -- if it's 10:00 at night, let's get over
2 it, we'reon H Street. But it's going to be usually
3 later at night 1'Il -- I'lIl be hearing the noise.

4 MR. ALBERTI: |n your house?
5 MR LABBE: Yes.
6 MR, ALBERTI: Ckay.
7 MR. LABBE: Smth Commons is maybe 60 feet
8 fromne.
9 MR. ALBERTI: |'mdoing this -- |I'mdoing
10 this for a reason. Just stay with me. Can you see
11 Smth Commons --
12 MR LABBE: Yes.
13 MR. ALBERTI: -- the back of Sm ths Commons
14  fromyour house?
15 MR LABBE: Yes.
16 MR. ALBERTI: |Is -- a leading question. |Is
17 that disturbance that you're hearing because of noise
18 emanating fromtheir rooftop deck or their -- their back
19 deck, their summer garden?
20 MR LABBE: That's what | believe. Yes.
21 MR. ALBERTI: kay. And you can see that
22 deck fromyour -- your back yard?
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1 MR LABBE: Yes.
2 MR, ALBERTI: kay. And you're about 60
3 feet you said?
4 MR, LABBE: Yeah. |[It's about seven or eight
5 hones. Yes.
6 MR. ALBERTI: Al right. And can you sort
7 of tell me where it is? | neanis it on the first
8 level, the second level? Is it on the roof? Were is

9 it on that building?

10 MR. LABBE: Were the Smth Commons deck is?
11 MR ALBERTI: Yeah.
12 MR LABBE: | thought it was the second and

13 third | evel.

14 MR. ALBERTI: kay. Second and third |evel?
15 MR LABBE: That's what | believe. Yeah.

16 MR, ALBERTI: Ckay.

17 MR. LABBE: | -- | haven't been there, but

18 | -- but | think it's you go up two flights for one and

19 you -- | think it's second or third |evel.

20 MR. ALBERTI: kay. Geat. ay. And are

21 you aware that -- and this is going into our record.

22 Are you aware -- | think it was nmentioned earlier that
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1 -- 1 guess the question was asked are you aware of the

2 fact that they have -- their -- their sunmmer garden,

3 that deck closes at 12?

4 MR. LABBE: | thought so. Right. Because

5 I've been -- |'ve been to the ANC neetings where we've

6 tal ked about that many tines.

7 MR. ALBERTI: kay. Thank you. That's --

8 just wanted to get a contrast -- context of another

9 establishnent in -- that's situated to your house |ike

10 sone of these others -- |ike Touche is situated to the

11  other houses. That's the reason for my question.

12 MR LABBE: (kay.

13 MR ALBERTI: And | thank you. | have no

14  further questions.

15 CHAI RPERSON ANDERSON:  Any ot her questions?

16  Yes, Ms. Mller.

17 MS. MLLER | just want to follow up on

18 M. Alberti's line of questioning even though this isn't

19 about Smith Commons. It is about how is there noise

20 fromother establishments and rooftops and how they're

21 being treated. So ny question is are you taking any

22 action to -- or have you to resolve your concerns about
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1 their noise?
2 MR LABBE: | don't believe that | have
3 personally reached out to Smth Commons or to ABRA about
4 a Smth Commons issue. | do know that other neighbors
5 have. | also know that | have Smth Commons
6 managenent -- nmanager's phone nunber in ny phone, and --
7 and even the past two days we've had comuni cation. So
8 they are very responsive.
9 M5. MLLER Onh.
10 MR. LABBE: So | do think that it's -- as
11  businesses and as nei ghbors we need to conmuni cate
12 clearly because issues happen. | haven't reached out to
13  Smth Commons because | haven't had a need to. But no,
14 | think -- yeah, Smth Commons, when -- when there is a
15 problem| have reached out to themor -- or I know how
16 to get to them
17 MS. MLLER Unh-huh. Gkay. Thank you.
18 CHAI RPERSON ANDERSON:  Yes, M. Silverstein.
19 MR SILVERSTEIN. M. Labbe -- it is Labbe?
20 MR LABBE: It is.
21 MR, SILVERSTEIN. Shoul d we be | ooking just
22 in general if we're going to solve this problemto sort
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1 of sonething alittle nore universal than just the --
2 the noise issues involving Touche? 1Is it unfair to
3 blanme everything on themor, you know, and -- and think
4 that it's going to be solved if we do this, or is there
5 sonething larger that we should -- and that the ANC
6 should also be | ooking at?
7 MR, LABBE: | think you' ve heard fromthe
8 people who have been before ne that the neighbors are
9 wlling to abide by a certain code if you will. And it
10 seens to be fair that every business should have the
11 sanme type of hours and that -- that especially gets to
12 Dbe difficult when we're tal ki ng about the rooftop,
13 right, because they're all open until 3 in the norning
14 which is -- whichis fine. | think the rooftop is
15 the -- the issue where we have nore problens and that's
16 what we have to pay attention to.
17 MR, SILVERSTEIN. O course.
18 MR, LABBE: And I'mnot sure howto -- how
19 to get there at tines.
20 MR, SILVERSTEIN. Nor -- nor do we.
21 MR. LABBE: Yeah. But you're on that side.
22 MR, SILVERSTEIN. And -- and, you know, |
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1 have one nouth and two ears. So I'mlistening to you

2 and -- and the others and trying to work our way through
3 this.

4 MR LABBE: | know that.

5 MR SILVERSTEIN. It -- it appears to be

6 unfair to say this place can be open until this time and
7 this place. But then again if someone is close to

8 residences, you have to make accommobdations for one

9 anot her.

10 MR. LABBE: And -- and Smth Conmmons --

11 MR. SILVERSTEIN. |'m asking do you see any
12  suggestions or is it something we're just going to have
13 to do on a case-by-case basis and -- and nuddl e our way

14 through and just do our dammdest?

15 MR. LABBE: Smth Common is as close to
16 those residences -- to ny neighbors as Touche is to
17 hers. And -- and -- and the owner has to be just rock

18 solid tight. Wen we're closing we're shutting you guys
19 down now and you're com ng downstairs. We'll -- we'll
20 gladly serve you another two, three, four hours, but

21 you're comng downstairs. And | don't know how el se

22 you -- | don't know how as a business owner we nmake them
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1 dothat. It has to be difficult. Because yeah,

2 sonmeone's having a good tine, they' ve been there al

3 night. It's, you know -- you know, it's 15 mnutes

4 past, nowit's a half hour past, and now you've got

5 neighbors calling ABRA which gets everyone all upset.
6 But | -- | nean --

7 MR SILVERSTEIN. Ckay.

8 MR LABBE: -- | think Smth Commons has a

9 good relationship with the nei ghbors because they've
10 kept a really good tight |id.

11 MR, SILVERSTEIN. Thank you. No further
12  questions.

13 CHAl RPERSON ANDERSON:  Any ot her questions
14 by any of the board nmenbers? M. WIIlians?

15 MR WLLIAVS: | -- | don't have any nore
16 questions for M. Labbe.

17 CHAl RPERSON ANDERSON: Al right.

18 M. Price, | assume not. Do you have -- do you have any
19  questions?

20 M5. PRICEE No, | don't. Thank you.

21 CHAI RPERSON ANDERSON:  Al'l right. Thank

22 you. Thank you very much, sir. And you're free to go.
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1 MR. LABBE: Thank you.
2 CHAI RPERSON ANDERSON: Do you have any ot her
3 wtnesses, sir?
4 MR WLLIAMS: | -- | do. Phil Toonajian
5 please. [lnaudible 00:00] a wtness nyself, and |
6 promse nyself will be relatively brief. | just need
7 a-- and I'll have sonebody el se asking me questions.
8 CHAI RPERSON ANDERSON: Al right. | was

9 about to --
10 MR. WLLIAMS: Part of that is to get

11 exhibits in --

12 CHAl RPERSON ANDERSON: | was trying to --
13  okay.

14 MR. WLLIAVMS: -- honestly.

15 CHAI RPERSON ANDERSON:  Can you rai se your

16 right hand please. Do you swear or affirmto tell the
17 truth and nothing but the truth?

18 MR. TOOHAJI AN. | do.

19 CHAI RPERSON ANDERSON:  You nay be seat ed.
20  Thank you.

21 MR WLLIAMS. H, M. Toonajian. Can you

22  please state your nanme and spell it for the record.
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1 MR. TOOHAJIAN.  Yes. M nane is Phil
2 Toonajian. M last name is spelled T-O O NA-J-1-AN.
3 MR. WLLIAMS: And can you please state your
4  address.
5 MR, TOOHAJIAN. | live at 631 10th Street NE

6 here in Washington D. C

7 MR WLLIAMS: That's about three bl ocks
8 from Touche; is that right?

9 MR. TOOHAJI AN:  Yes. That's correct.

10 MR WLLIAVMS: And could you explain your
11  role on the Advisory Nei ghborhood Conm ssion?

12 MR. TOOHAJIAN:  Yes. I'mthe elected

13 representative for Single Menber District 6A02, and |I'm
14 also the chair of ANC 6A.

15 MR WLLIAMS: And does Touche fall into
16  Single Menber District 6A02.

17 MR TOCHAJI AN: It does.

18 MR. WLLIAMS: As the ANC conmi ssioner for
19 the SMD covering Touche what has -- what has been your

20 experience with that establishment?

21 MR TOOHAJIAN: It's -- it's been a

22 troubling experience. |'ve received a nunber of
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1 conplaints fromresidents who |live closer to the

2 establishment than ne.

3 MR, WLLIAVS: And just to clarify these are

4  nei ghbors who have reached out to you with conplaints?

5 MR. TOOHAJI AN:  That's correct. Several of

6 the residents of ny Single Menber District have reached

7 out to me with concerns regarding noise, |ate night

8 hours, violations of the settlenment agreenent that we

9 understand to be in place, and noise that emanates

10 inside their own hones.

11 MR. WLLIAVMS: And, M. Toonajian, do you

12  have other establishnents with |iquor |icenses in your

13 SMD?

14 MR. TOOHAJI AN:  Yes. There are several.

15 MR. WLLIAVS: And how does Touche conpare

16 to these other establishments in ternms of receiving

17  conplaints fromyour constituents,

18 MR. TOOHAJIAN: |'ve received nore

19 conplaints regarding Touche than all of the other

20  establishments conbi ned.

21 MR. WLLIAMS: And speaking specifically

22  about establishnments that you' re aware of that have roof
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1 decks in ANC 6A -- so either in your SMD or in ANC 6A as
2 a whole how do those establishments conpare to Touche?

3 MR. TOOHAJI AN:  Actually I've received nore
4  conplaints about Touche than all of the other
5 establishnents with roof decks in ANC 6A.
6 MR. WLLIAVS: And can you describe briefly
7 kind of the nature of your Single Menber District and
8 ANC 6A in general ?
9 MR TOCHAJI AN:  Yes. M Single Menber
10 District includes approximately two and a hal f bl ocks of
11 H Street NE and several blocks of single famly hones to
12 the south of H Street NE
13 MR WLLIAMS: And, M. Toonajian, as chair
14  of ANC 6A you have sonme know edge about how t he ANC
15 approaches liquor licenses; is that correct?
16 MR TOOHAJI AN:  That is correct.
17 MR. WLLIAMS: Can you describe generally
18 the ANC s opinion for lack of a better termwth regard
19 to roof decks and noise and hours?
20 MR. TOOHAJI AN:  Yes. The ANCis generally
21  very welcom ng of new businesses. As -- as many people
22  know H Street NE has been littered with vacant
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1 properties for decades. And so while some communities

2 regard liquor license holders with scepticism our

3 comunity has generally welcomed themas a way to

4  continue to reduce the nunber of vacant properties and

5 Dblighted properties along the corridor. Wth respect to

6 our approach to license applicants, we have a standard

7 settlenent agreenment that we present to each of the CR

8 or CT applicants who cone into our comunity. And that

9 generally includes the provisions that require that the

10  roof decks or summer gardens close at 11:00 during the

11 week, at mdnight on the weekends, and that they not

12 play anplified nusic on the outdoor space.

13 MR WLLIAMS: And do you have an opinion as
14 to the reasonabl eness of that -- that general stance by

15 the ANC?

16 MR, TOOHAJIAN. It -- it's generally been

17  very successful in ny experience. As | think we've

18 heard a nunber of people say today, residents do at

19 times hear noise from-- fromestablishments. But nost

20 of the tine they're content hearing noise prior to a

21 certain hour. However, it's when it wakes themup late

22 at night that they have greater concerns. And so for us
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1 what we've found is it's very difficult to get an
applicant to abide by a noise level that will not affect
near by nei ghbors. And so the safest nove has been not

to tal k about adding plants, not to tal k about adding

o A w N

drapes, not to talk about pointing the speakers in

6 different directions, or receiving promses to change

7 the windows. It's been let's have a clear line that at
8 this hour we will ask people to go back inside. That

9 gives the residents certainty. That doesn't place us in
10 the position of having to question whether soneone is

11 conplying with an agreenent by not using a -- a DJ for
12  exanple or by keeping the sound at a |level that is

13 perm ssible under the |aw or under the ABRA regul ations.
14 It's the safest way to allow people to sleep in their

15 own homes, not have to --

16 MR. SILVERSTEIN. Can you speak up.

17 MR. TOOHAJI AN:  -- and not have to call ABRA
18 and not have to wait for investigators to show up.

19 MR. WLLIAMS: M. Toonajian, you -- you nay
20  have heard sone di scussi on about an ANC neeting where

21 representatives from Touche were present. \Wre you

22 at -- were you present at that neeting?
@ender Legal Solutions 888.445.3376 www.olenderreporting.com
A Global Litigation Solutions Company 202.898.1108 Worldwide Coverage


http://www.olenderreporting.com

HEARING 04/06/2016
TOUCHE 196

1 MR TOOHAJIAN: | was present at two

2 meetings that the ANC held with Touche.

3 MR. WLLIAMS: And can you descri be what

4  concerns neighbors raised at those two neetings.

5 MR, TOCHAJI AN:  Yes. The first neeting was
6 in March of 2015. It was chaired by our co-chairs of

7 our Alcohol Beverage and Licensing Conmttee. M. Price
8 represented Touche at the neeting, and a handful of

9 neighbors attended and raised sone concerns. There were
10 a nunber of concerns discussed. Sonme of themrelated to
11 truthfulness of the applicant and to the history of the
12  prior establishnent, the |ocation, and regarding the

13 continued involvenent for nenbers of that establishnent
14 in the new establishment. Qhers related to noise on

15 the roof deck, the nunber of patrons on the roof deck,
16 and the type of nusic that nmay or may not be allowed on
17  the roof deck.

18 MR WLLIAVS: And -- and, M. Toonajian

19 were you aware that -- can you confirmthat

20 representatives from Touche were present at both of

21 those neetings?

22 MR TOOHAJIAN:  Yes. That's correct.
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1 MR WLLIAVMS: M. Toonajian, you -- are you
2 aware of an incident of an assault that -- that occurred
3 in front of Touche in February of 201672
4 M5. PRICE: | object to that.

5 CHAI RPERSON ANDERSON: | -- sustai ned.
6 MR WLLIAVMS: | -- can | explain why |I'm
7 going in that direction?
8 M5. PRICE: | object to that. | don't know
9 why you're even bringing that up. | don't know what
10 he's tal king about.
11 MR WLLIAMS: | -- if I -- if I may explain
12 where |'mgoing maybe -- and | -- | can explain the
13 relevance in howit relates to what -- the case that |'m
14  putting on. And I'mnot -- | -- | can explain,.
15 CHAI RPERSON ANDERSON: Al right. | did
16 sustain it, but since |l -- | should have given you a
17 reason to -- why -- why is it that you believe it's
18 relevant. So just give ne a -- tell me why and | nean |
19 -- go ahead.
20 MR WLLIAVS: Yes. What | will be
21 attenpting to showis that -- that during this incident
22 it was pretty clearly uncovered that Touche was
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1 operating beyond -- were operating at 3 a.m and beyond
2 whichis in violation of their settlement agreenent.
3 MS. PRICE: | object to that. W don't have
4 any -- any information related to what he's talking
5 about.
6 MR WLLIAVS: And -- and The Board can
7 weigh M. Toonajian's testinony as -- and | conpletely

8 acknow edge that it's hearsay. W don't have

9 docunentation of it because it's not public yet, and I
10 fully respect that. And The Board can weigh it as --

11 as -- as they wish. But --

12 M5. PRICE: So us operating past hours, what

13 does that have to do wth noise?

14 CHAl RPERSON ANDERSON:  Can -- can -- can --
15 MR WLLIAVS: But | do believe that them
16 violating their settlenment agreenent is -- goes to ny

17 general case of they're ignoring noise mtigation issues
18 which do include operating hours because when you have
19 to close at 3:00, you got to be quiet at 3:00. So it

20 goes to ny general idea of there are noise problens at
21 this place and they're openly violating their settlenment

22 agreenent as it stands now.
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1 CHAI RPERSON ANDERSON:  But I'm-- | -- | am
2 going to sustain the -- the objection. So |l -- 1 -- |
3 nean that's not an issue that's here. And so |'m not
4 going to -- I'"'mnot going to address that. So let's
5 not -- let's -- let's nove on fromthere.

6 MR WLLIAMS: Ckay. | -- | don't have any
7 other questions for M. Toonajian.

8 CHAl RPERSON ANDERSON:  Ckay. Ms. Price.

9 MS. PRRCEE H . How are you?

10 MR. TOOHAJI AN:  Fine. Thanks.

11 M5. PRICE: It's good to see you again.

12 MR, TOOHAJI AN:  You t oo.

13 M5. PRICE: You nentioned that you had --
14 there was a March neeting where we net, and there were
15 discussions around that. Well, let ne back up. Have
16  you ever contacted Touche or nyself directly related to
17 any of the conplaints that you received?

18 MR, TOOHAJI AN:  Yes. | spoke with you in
19  March of 2015 at the Sherwood Recreation Center when |
20 provided you with ny business card and asked you to
21 provide me with your contact information. And | spoke
22 with you again in April of 2015 when the ANC voted to
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1 nove forward with the protest unless our standard
2 settlement agreenment could be negotiated with your
3 establishment.
4 M5. PRICE: |'m-- I'mhearing you say you
5 spoke with ne in March, and our rooftop wasn't open in
6 Mrch. So we're tal king about noi se emanating from our
7 rooftop, and you're saying you spoke to ne in March
8 about conplaints that you had received?
9 MR, TOCHAJI AN:  Yes. Regarding your
10  establishment naking | oud noise and sending lights into
11 nearby nei ghbor's residences.
12 M5. PRICE: Ckay. And then you reached
13 out -- | gave you ny contact information.
14 MR. TOOHAJI AN No, na'am That's not what
15 | said. | gave you ny contact information and asked you
16 to share yours with me. | did not receive it.
17 M5. PRICE: Ckay. Even though | said that
18 you could reach nme directly. You didn't receive ny --
19 MR, TOOHAJIAN. No. No. Yes. | -- | asked
20 you at that neeting who we should bring conplaints to
21  when we receive them And you said you should bring
22 themdirectly to ne. | gave you ny card which had ny
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1 cell phone and ny e-nail address and asked ne to receive
2 yours. You did not have a card, and |I did not receive
3 information fromyou thereafter.

4 M5. PRICE: Do you feel -- or is it the

5 expectation for the ANC to overall push for earlier

6 hours of all rooftop decks along the corridor?

7 MR, TOOHAJIAN. So | -- 1 think I've already

8 stated that we try to have a standard settl enent

9 agreenent which includes consistent hours including 11
10 p.m during the week and 12 a. m on the weekends.
11 M5. PRRCE: O the rooftops?
12 MR. TOOHAJI AN:  That's correct.
13 M5. PRICE: (Ckay. And were you part of the
14  settlenent agreenent for other establishnents that
15 are -- or let ne back up. Wuld -- you nmentioned you're
16 O-- 2; is that correct, how -- how far that extends?
17 Can you tell ne does that extend to the H Street Country
18  C ub?
19 MR TOOHAJI AN No, it does not.
20 M5. PRICE: Does it extend to -- comng --
21 coming closer in give me an idea of any establishnments
22 that have rooftop decks that that would apply to that
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1 are within your --

2 MR. TOOHAJI AN. There are outdoor spaces at

3 -- license holding establishnments in nmy Single Menber

4 District include Smth Commons, Khan's, Touche, and |

5 believe that's it.

6 M5. PRICE: Ckay. You said you had other

7 establishments, but we're -- that have rooftop decks.

8 So that would only be two of those, correct?

9 MR, TOOHAJI AN:  Yes. The Khan's deck is an
10  outdoor ground |evel space.

11 M5. PRICE: Correct. GCkay. And you have

12 not received any -- you didn't receive ny personal

13 information, but you've never called Touche to -- to

14 tal k about any concerns that have been brought to you

15 from-- fromthese concerned residents?

16 MR. TOOHAJIAN: | have not called the

17 general phone line for Touche in an attenpt to reach

18 you. That's correct.

19 M5. PRICE: Ckay. And you -- you -- you --
20 how famliar are you with the settlement agreenment that
21 exists currently?

22 MR, TOOHAJI AN: My understanding is that
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1 there are two settlenent agreenents in place regarding

2 your -- your -- your business, and |'ve read them both
3 although it's been quite sone tinme since | read through
4  either one carefully.

5 M5. PRRCE: And as far as -- the one I'm--
6 in particular that there is a -- that states -- and

7 I'm--1 don't knowif | can -- | don't know how we deal
8 wth the -- the docunments or anything. |'msorry.

9 CHAI RPERSON ANDERSON: | mean if you have a

10  document, why don't you pull the docunment, [et

11 M. WIliams know what docunent you are referencing, and
12  then you can show the witness the docunent and ask him
13 toidentify it. Then you can ask himquestions fromthe
14  docunent.

15 MS. PRICEE Ckay. So I'mreferring to

16  Exhibit 1 of the Protestant.

17 CHAlI RPERSON ANDERSON:  Protestant's, |

18 nean --

19 M5. PRICE: | always say that wong.

20 CHAI RPERSON ANDERSON:  And t hen you can --

21  you can show the witness the docunent. And then you can

22 ask himto identify it, and then you can ask him
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1 questions fromthe -- fromthe docunent.
2 MS. PRICE: Thank you. Thank you.
3 MR WLLIAVS: Yeah. That's the version
4 that | sent out, right? This is the -- she's presenting
5 Protestant's Exhibit 1 which has not been entered just
6 yet.
7 M5. PRICE: So this is the document. So,

8 M. Toonajian, are you famliar with that docunent? You
9 nmentioned you are -- you have -- you've read it before,
10 correct?

11 MR, TOOHAJIAN. | -- | have read two

12 settlenent agreenents related to --

13 CHAl RPERSON ANDERSON:  Can -- have -- why
14 don't you -- why don't you have himidentify what the

15 docunent is for the record please.

16 M5. PRICEE Wuld you identify what that

17  docunment is? It's --

18 MR, TOOHAJIAN. | -- 1've been provided with
19 a docunent, the cover page is narked Protestant's

20  Exhibit Nunmber 1 in the matter of BEG Investnments LLC
21 t/a 12, application for a newretailers Cass CT |icense

22 at premses 1125 H Street NE in Washington D.C
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1 M5. PRICE: And do you -- would you -- would
2 you say that that docunent woul d be considered a
3 settlement agreenment from your experience as an ANC - -

4 MR, TOCHAJI AN:  Not having had an

5 opportunity to read the entire docunent, it appears to

6 be the settlenent agreenent that was reached between the

7 prior license holder at your location and a group of

8 neighbors.

9 M5. PRICE: And now that |'ve given you ny
10 copy -- I'msorry -- | have to kind of go through how --
11  because |'m-- |'m speaking specifically to the
12 settlenent agreenment. You nentioned in this docunment
13 there were two settlenent agreenents. And |'m speaking
14 specifically of the settlenment agreenment that -- that
15 is -- is executed between the ANC and the previous
16 people. And so that's -- that's nore than hal fway back
17 through. It begins with Page 1 of 4 after the signature
18 page of the cooperative agreenent that's not in place
19 any longer. It will it be Page 1, slash, 4. It starts
20 out made this 19th day of March.

21 MR TOCHAJI AN:  Ckay. | found that page.
22 M5. PRRCE: Al right. Perfect. So if you
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1 would go over to the last page of that or the next to
the | ast page, Page 4, are you aware that if either
party agrees that one party isn't acting in good faith,

that they have an obligation to notify that party?

o A w N

MR. TOOHAJIAN. ['msorry. Are you asking
6 ne about a particular provision of the page that you

7 referenced?

8 M5. PRICE: 8A.  8A |I'm speaking of.

9 MR. TOOHAJI AN:  kay. So 8A reads if either
10 party heretofore believes in good faith that the

11 applicant is in violation of this agreement, witten

12 notice specifying the violation shall be delivered to
13 the applicant, and the applicant shall have ten days

14  after receipt of such witten notice to come into

15 conpliance with this agreenent or respond to said

16 alleged notice of default.

17 M5. PRICE: Ckay. And have you contacted
18 or -- or served any notice on Touche regardi ng concerns
19 of them-- us not being in conpliance with the

20 agreenent ?

21 MR TOOHAJIAN. M. WIlianms has been the

22 ANC s primary authorized representative in this matter
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1 and | believe when you filed a protest he copied you on
2 that protest.

3 MS. PRICE: Ckay. So you believe that
4 the -- the -- the protest is notification of us being in
5 wviolation.
6 MR. TOOHAJIAN.  Yes. M recollectionis it
7 discussed the concerns that we had with the operation of
8 the business, although again |'ve not read it in quite
9 sone tine.
10 MS. PRICE: Ckay. But as -- as the ANC
11  conm ssioner that is being -- receiving the phone calls
12 you -- you're -- you're contacting M. WIlians, and
13 that's who -- and you're relying on his protest letter
14 as our notification that there have been issues in the
15  neighbor -- in the comunity?
16 MR TOOHAJIAN:  So | think I forwarded sone
17 of themto him And unfortunately as | said when |
18 asked you for your contact information you did not
19 provide it to ne. | intended to ask you when you cane
20 to the next ANC neeting.
21 MR. SILVERSTEIN. Sir, please speak into the
22  mcrophone.
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1 MR TOOHAJIAN. |'msorry. As | think

2 said | don't have your contact information. So

3 unfortunately | haven't been able to forward an e-mail

4 to you or call you directly.

5 M5. PRICE: Ckay. Are you aware that

6 Touche -- | think you' ve been on our website or what

7 have you. Are you aware our phone number is -- is

8 printed, is published?

9 MR, TOOHAJIAN. | -- | assume that to be the
10 case, but | can't confirmit personally.

11 MS. PRICE: Correct. You just -- okay. And
12 we've never exchanged any e-mails or anything in the

13  past?

14 MR. TOOHAJIAN. No. | don't believe so.

15 MS. PRICE: Ckay. Do you feel that Touche

16 is having a -- a negative inpact on peace and order?

17 MR, TOOHAJI AN: | guess it depends on how

18 you define peace and order. But yes, |'ve heard from

19 several people that they have difficulty sleeping inside
20 their own hones due to noise emanating from Touche

21 either on the inside or the outside of the business.

22 And to ne that affects the peace and order of the
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1  comunity. | think it's inmportant that ny residents and
2 ny neighbors be able to sleep confortably inside their
3 own home without hearing significant noise emanating
4  from standi ng busi nesses or establishnents.
5 M5. PRICE: And you' ve been on the ANC

6 Conmission for how |l ong now pl ease?

7 MR TOOHAJI AN  Since -- | was elected in
8 Novenber of 2014 and I was sworn in in January of 2015.
9 M5. PRICE: kay. | have no further

10  questions.

11 CHAI RPERSON ANDERSON:  Thank you. Any

12 questions by any of the board nenbers? Yes, Ms. Mller

13 M5. MLLER (Ckay. Good evening.

14 MR TOCHAJI AN.  Hi.

15 MS. MLLER | want to see if you can answer
16 this question. You -- you said you received a | ot of

17  conplaints about noise related to Touche.

18 MR TOOHAJI AN Yes.

19 M5. MLLER And in particular the roof

20  deck?

21 MR. TOOHAJI AN:  Many of them have been

22 focused on noise fromthe roof. Yes. | would nost of
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1 them
2 MS. MLLER (kay. And would you say that
3 those conplaints concerned violations of the settlenent
4  agreenment or disturbances despite the provisions in the
5 settlement agreenment or both?

6 MR TOOHAJIAN: | think both. You know in
7 our viewas | think we discussed when we nmet with

8 M. Price in March of last year, we don't believe it's
9 appropriate to have DJs or loud anplified nmusic on the
10 roof deck. So | think that's the first piece. The

11  second is -- is there's an hour at which the other

12  establishnents nearby shut down and don't have | oud

13 noise or have patrons outside. And so there is an

14  expectation and a degree to which things settle down for
15 nuch of the nearby H Street neighbors whether it's 11:00
16  during the week or 12:00 on the weekends. And | think
17 at that point probably it seems to stand out nore

18 because there aren't other establishnments that are

19 nmaking | oud noise nearby at that hour.

20 M5. MLLER So are you saying that other --
21 all the other establishnments nearby shut down at the

22  hours that the ANC is proposing or -- or their roof
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1  decks shut down at those hours or --
2 MR, TOOHAJI AN:  The ot her establishments in
3 ny single nenber district within a block or two of the
4  establishnment shut down at 11:00 during the week and
5 12:00 on the weekends for their outdoor space.
6 MS. MLLER Qutdoor space. (kay.
7 MR TOOHAJI AN  Yes. Not -- not overall.
8 don't -- | don't believe we ask any of the businesses to
9 close inside prior to the permtted hours under the regs
10 and their applications.
11 M5. MLLER (kay. And when you talked
12  about standard settlenents with respect to hours that
13 these rooftops should shut down does it matter whether
14 or not they are in close proximty to residences or does
15 it matter?
16 MR TOOHAJIAN: | think the answer is sort
17 of both. This is our standard approach. And so | think
18 we ask everyone to do it in the first instance or at
19 least we certainly intend to ask everyone to do in the
20 first instance. It is relevant tous if thereis a
21  history of conplaints or if there is no history of
22 conplaints as to when and where we're confortable
@der Legal Solutions 888.445.3376 www.olenderreporting.com
A Global Litigation Solutions Company 202.898.1108 Worldwide Coverage


http://www.olenderreporting.com

HEARING 04/06/2016

TOUCHE 212

1 considering deviations fromagreements. There may al so

2 be instances such as this application which was back in

3 2007. And I'mnot sure who the conmi ssioners were at

4 that tine or precisely what went into the thinking. But

5 ny general understanding is that we were newer to uses

6 of outdoor spaces on H Street. At the tine there were

7 not as many license holders, and | think very few of

8 themwere building roof decks or choosing to use the

9 outdoor space perhaps not yet believing fully in how

10  successful they could be on H Street or perhaps

11  preferring to have their patrons inside. |'mnot sure.

12 But yes, it's -- it's very relevant to ne personally as

13 a single nenber district conm ssioner how close it is.

14  Again, our -- our intention is to be as consistent and

15 transparent as we can be about our expectations because

16 that tends to be the safest way to proceed but also

17  because we want to present ourselves as being as fair

18 and consistent as we can be and because we're m ndful

19 that once a license is granted under certain terms those
20 ternms continue in place regardl ess of who the owner of

21 the business is. So for exanple there are -- when --

22  when we have people come to us at tinmes and say well --
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1 |1've been a good nei ghbor and you can trust me, |

2 typically say unfortunately that really doesn't work for

3 me because your business could be sold to someone el se.

4 And soif | tell you you can stay open all night, even

5 if | know you live in the neighborhood and you're trying

6 to run a good business and you've been a nice nei ghbor

7 for the nost part and |'ve got your contact info, |

8 don't know who will have the license after you. And so

9 for nme personally it's really unsafe for us to be

10 forward leaning and to consider significant deviations

11  and -- and allow the potential for those things to

12  happen because it does seemlikely in the future that

13  soneone else will hold these licenses and woul d take

14  full advantage of what's available to them

15 M5. MLLER (kay. Thank you. And anot her

16 question | have is | think you tal ked about the hours

17  being the best fornmula across the board for controlling

18 noise on rooftops. Are you no |onger pursuing buffers

19 at all because of that or | nean or do you do that

20  sometinmes?

21 MR TOCHAJIAN. So | don't recall any recent
22 instances in which we've focused heavily on buffers. |
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1 believe there nay be exanples in the past where we've
asked, you know, limt a space in the interest of the
nei ghbors to the top half of the deck or, you know,

build a wall, et cetera. There are certainly

o A w N

di scussi ons that have been had al ong those lines. But

6 that doesn't necessarily substitute itself for our

7 concern about the noise. Because can you build a buffer
8 in every direction, howstrong is the buffer? The

9 reality isis we don't know until its been built and we
10 don't have our own sound testing devices. And | think
11 we've had m xed experience when peopl e have reported

12 concerns finding that they're enforced and that they're
13 tinely resolved. So it's -- it's been safer for us to,
14  where we can say, it's clear for everyone, we know the
15 noise won't go through whether it's this barrier or this
16  bar or this drapery that's hung down or this plant

17 that's in place. W're just not confident -- |'m not

18 personally confident.

19 MS. MLLER Right. And |l -- I'mreally

20 just asking mainly in addition say for instance in this
21 case | think the ANCis just asking -- one of the things

22 its asking for is just the hours, it's not asking for
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1 buffering. But on the other hand say we've heard

2 conplaints fromsonme nei ghbors, one neighbor in

3 particular who has all this insulation and she can stil
4  hear noise. So -- but you're not seeking any other

5 relief for that?

6 MR TOOHAJIAN. So | -- 1 -- | don't know

7 what -- exactly what M. WIIlianms has requested in a

8 formal capacity. You know, our -- our protest has been

9 focused on the late night hours, the use of nusic on the
10  outdoor space, and | think we also said that we were

11  requiring themto abide by what we believe is already in
12 place which is a 50 person maxi mum on the roof.

13 M5. MLLER  Uh-huh.

14 MR TOOHAJIAN. | -- | do think it's good --
15 ny personal viewis that it's good practice that they

16 have a very large roof deck and that it would be hel pful
17 if we cordoned it off in sone ways, in particular along

18 the back of the property since we've got at |east one

19  nei ghbor there whose gone to significant expense to

20  prevent sound fromcomng fromin and whose not been

21 able to prevent it.

22 M5. MLLER It would be hel pful to what,
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1 cordon it off. |Is that what you said?
2 MR. TOOHAJIAN. | -- | suspect it would be.
3 You know, the nore space there is and the nore barrier
4 thereis in between the nore likely that -- whether it's
5 loud at mdnight or earlier inthe day -- that it's not
6 troubling people.
7 M5. MLLER kay.
8 MR. TOOHAJIAN. But | -- | don't consider
9 that a substitute.
10 M5. MLLER Right. And -- and ny |ast
11  question just is a general one. Based on your
12  experience and what the testinmony | think |I've heard in
13 this hearing is that the people who are in sonewhat
14 close proximty are bothered by the rooftop decks but
15 people who live further away are not, that the sound
16 isn't traveling that much. Do you have a comment on
17 that?
18 MR TOOHAJIAN. So | -- | think I'd -- 1'd
19 describe it slightly nore broadly than that. These are
20 not just next door neighbors who are here today. These
21 are people who Iive approximately, you know, half a
22 block to a block away.
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1 MS. MLLER Ckay. Al right.
2 MR, TOOHAJI AN  And so that concerns ne
3 Dbecause | think there's a different |evel for when you
4 live literally next door to H Street and you are the
5 closest persontoit. | think there's a slightly

6 greater understanding that you're going to hear stuff.
7 For exanple | sonetimes hear in ny next door neighbors
8 inside their own hones and fromtheir own back yards.

9 think when you're hearing sound half a bl ock away --

10 MS. MLLER Ckay.
11 MR. TOOHAJIAN. -- that's a significant
12 concern for nme and -- and not sonething that happens on

13 a regular basis and that has happened multiple occasions

14 for me with other establishnents.

15 MS. MLLER Geat. Gkay. Thank you very
16  nuch.

17 MR, TOCHAJI AN:  Thank you.

18 CHAI RPERSON ANDERSON: M. Al berti .

19 MR. ALBERTI: Good evening, Conm ssioner

20  Toonaj i an.

21 MR. TOOHAJI AN:  Good eveni ng.
22 MR ALBERTI: | want to ask you sone
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1 questions about the effects on business. Coviously when
2 you limt soneone's hours to a portion of their
3 establishnent you will affect their -- their business.
4 So of all the outdoor spaces on H Street within the ANC
5 what percentage would you say are limted to hours of 11
6 and 12 or -- or |less?
7 MR, TOOHAJI AN: | believe the overwhel m ng
8 mjority.
9 MR, ALBERTI: The overwhelmng nmajority you
10 said?
11 MR, TOOHAJIAN. Are limted to those hours.
12 MR, ALBERTI: Ckay.
13 MR TOOHAJIAN. O at least to earlier
14 hours.
15 MR, ALBERTI: Have you seen nmany new
16  businesses attenpting to open on H Street? | know
17 there's a lot of vacant storefronts. Have you seen nmany
18 new businesses?
19 MR TOOHAJI AN.  We see new business --
20 MR, ALBERTI: Opening after the ANC sort of
21  put in place this -- this standard?
22 MR, TOOHAJI AN Yes.
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1 MR. ALBERTI: And do you think that they
2 were aware of it?
3 MR TOOHAJIAN: | believe so. Yeah. | --
4 nost of the time when applicants when applicants conme to
5 us we nmention that we've got a standard settl enent
6 agreenment, it's posted promnently on our website, and
7 nost of the tine they're already famliar with it.
8 MR, ALBERTI: GCkay. And have you seen nmany
9 businesses fail?
10 MR. TOOHAJI AN:  No. Very few new businesses
11 on H Street have fail ed.
12 MR ALBERTI: Al right. So --
13 MR, TOOHAJI AN:  Particularly those that sel
14  al cohol.
15 MR. ALBERTI: So is it fair to say that
16  businesses are generally -- | don't knowif I'd say
17 we're thriving, but they're -- but they're -- they're
18 successful enough to stay in business over a |ong period
19 of time, two years or nore along H Street if -- and |'m
20 tal king about businesses who have outdoor space and may
21  depend sonmewhat on the outdoor space and have to close
22 it by 11 or 12?
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1 MR. TOOHAJI AN.  That's correct. Alnost all
2 of our businesses with -- | can't recall a business wth
3 outdoor space having to close for lack of business,

4 and | have a -- hard pressed to renmenber |iquor |icense
5 holding businesses on H Street closing due to |ack of
6 business at all.
7 MR. ALBERTI: kay. Thank you. So
8 M. Price brought up the settlenment agreement. So |'m
9 going to ask some questions about it. The door has been
10 open. Do you have it in front of you?
11 MR, TOOHAJIAN. | do. | have both in front
12 of ne.
13 MR, ALBERTI: Ckay. Section 4 on Page 3,
14 this is the settlenent agreenent with the ANC?
15 CHAI RPERSON ANDERSON:  What exhibit? Are
16 we -- we're still talking about --
17 MR, ALBERTI: W're |ooking at the
18 Protestant's Exhibit Nunmber 1.
19 CHAI RPERSON ANDERSON:  Ckay.
20 MR ALBERTI: The second -- sort of in two
21 pieces; the first one -- it contains two settlenent
22 agreenents. The first settlenent agreenment is between
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1 the licensee and a group of neighbors. And the second

2 settlement agreement that's in that exhibit is between

3 the ANC and the -- the licensee. And |I'mlooking at the
4 ANC s settlenent agreenent, Section 4 on Page 3.

5 MR, TOOHAJI AN.  kay. |'mthere.

6 MR, ALBERTI: So it says in here -- 4C2, it
7 says -- 4C3. I'msorry. 4C3 says seating capacity w l
8 not exceed 50 persons. | will tell you up front that

9 The Board has generally sort of taken the plain nmeaning
10 of these settlenent agreenment |anguage requirenents. So
11  this says to us you can't have nmore than 50 seats out
12 there, you can't have nore than people sitting. It
13 doesn't say to us that you can't have 110 peopl e which
14 is the Cof Ocapacity that Ms. Price has quoted.

15 don't know if that's accurate, but it doesn't say that
16 you can't go beyond that to the -- up to the capacity of
17 your Cof O So ny question to you is you tal ked about
18 limting the nunber of persons up -- up on the rooftop.
19 Can you tell ne what you would want that -- if you had
20 your desire to rewite this and renegotiate it, what

21  would you want that limt to be?

22 MR TOOHAJIAN: So it would be a clearer
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1 statenment that it should not exceed 50 persons, hard

2 stop.

3 MR, ALBERTI: So 50 persons is the limt

4 that you would like to see on the rooftop?

5 MR. TOOHAJI AN:  Yeah. And -- and --

6 MR ALBERTI: At all tinmes?

7 MR. TOOHAJI AN:  Yes. And ny understanding

8 and expectation was that the intention in this |anguage
9 and others like it was that the space was to be used for
10 seating not for standing and partying. So for exanple
11  there was not to be had a live DJ or live nusic. And so
12 the intention was to have table seating. And so it

13 wasn't -- and ny reading of it was not that this was a
14  only 50 people are going to be seated and a 100 nore

15 could be standing, but that the intended use was for

16 there to be people seated on the roof for |unch or

17 dinner and that the total nunber of them could be 50.

18 But | -- yes. | think our request and were we to

19 succeed in negotiating a settlenent agreenent, would be

20 a clearer statenent that it's 50 people, hard stop.

21 MR. ALBERTI: Gkay. So | think is it --1is
22 it possibly the case -- is it the case that your
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1 interpretation is supported or cones from Nunber 4, the
2 rooftop will be utilized only for dining?
3 MR, TOOHAJI AN. That -- that is exactly --
4 MR. ALBERTI: Therefore it wll not be
5 utilized beyond the hours of food service?
6 MR, TOOHAJI AN. That's exactly what |'m
7 referringto. Sol -- | think the intention was -- and
8 | think it's clear based on the document -- that the

9 seating is to be used for dining. So if you're open at

10  lunch hours or breakfast hours or dinner hours, you

11 woul d have peopl e seated and having food brought to

12 them not that it would be used for drinking, for

13 standing, for listening to DJs, for --

14 MR, ALBERTI: But would you be okay with 50

15  peopl e having cocktails up there in the evening?

16 MR TOCHAJI AN:  Yeah. | think | would be

17 confortable wth people standing rather than being

18 seated because | think that's generally been our

19 standard. You know, there is the -- the possibility

20 that if we were to go fromdining experience to drinking
21  experience, we would have nore drunk people who think in

22  the nei ghborhood' s experience tend to be |ouder.
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1 MR. ALBERTI: kay. Now a tough question.
2 \Wy? Wiy 50 peopl e?
3 MR TOOHAJIAN. So | -- | was not involved
4 in the negotiation of this docunment. | think when --
5 when we chose that level it was because we understood
6 that to already be in place. | think there has al so
7  been sone discussion about whether it's safe and
8 appropriate to have nore than 50 people on a roof deck
9 for fire code purposes. And | think our understanding
10 was that the intention of the existing document was in
11 fact that; that if there were people on the roof, there
12 would be no nore than 50 people. And therefore we would
13 be unconfortable switching fromseated at tables to
14  standi ng around and havi ng many nore peopl e.
15 MR. ALBERTI: kay. Are there other --
16 MR TOOHAJIAN:  But in -- in the interest of
17 fairness to the applicant it seens clear that she's
18 already allowed to have 50 people seated on the roof
19  deck.
20 MR. ALBERTI: Right. So are there any other
21 reasons? | mean we're tal king about noise and
22 disturbance. Is there any nexus between the nunber of
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1 people and -- and disturbance -- and noi se di sturbances?
2 MR, TOOHAJI AN  Absolutely. In our
3 experience when -- when there's conplaints about people
4  |eaving establishments when the hours close it tends to
5 be the spots that have many people leaving all at a
6 certain time, and the larger establishments tend to have
7 nore people rushing out and tend to have nore incidents,
8 disagreenents, et cetera. Louder -- |ouder voices tend
9 to occur when there are nmany people in one place rather
10 than a smaller nunber of people in one place because
11  you're speaking over other conversations for exanple.
12 MR ALBERTI: Ckay. So it -- it seens to ne
13 -- whether or not it's true, but it's your inpression
14 that there was a violation of the settlenent agreenent
15 with respect to the itenms we just tal ked about.
16 MR TOCHAJI AN:  Yes.
17 MR. ALBERTI: |Is -- is that correct? Al
18 right.
19 MR TOOHAJI AN:  That is correct.
20 MR, ALBERTI: Al right. 1'mnot passing
21  judgnment. |'mjust saying that's your inpression?
22 MR, TOOHAJI AN Yes.
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1 MR. ALBERTI: kay. So are there any other
2 violations, time of operations, anything in the -- of
3 the SA that you believe have existed?

4 MR. TOOHAJI AN.  Yes, | --
5 M5. PRICE: Can | object to that question?
6 MR TOOHAJIAN. | -- | --
7 CHAI RPERSON ANDERSON:  You can object -- you
8 can -- of course you can object to any question.
9 MS. PRICE: Then | object to that.
10 CHAI RPERSON ANDERSON:  So what -- what's the
11  basis -- what --
12 M5. PRICE: He's leading himto sonething
13 that we've already said --
14 CHAI RPERSON ANDERSON: | -- | don't know
15  yet.
16 MS. PRRCE: -- we're not going to talk
17  about.
18 CHAI RPERSON ANDERSON:  So what -- as | said
19 before, you can object to anything you want to object
20 to.
21 MS. PRICE: Thank you. | object for the
22 record.
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1 CHAI RPERSON ANDERSON:  And what are you
2 objecting to?
3 M5. PRICEE M objection is he's asking him
4 were there any -- any other violations of incidents is
5 what he just said | believe.
6 MR. ALBERTI: The violations. Does he --
7 does he have any violations that he suspects of this --
8 of this. And this is just his suspicions.
9 M5. PRICE: Oh, suspicion. | don't think
10 that's what --
11 MR. ALBERTI: |I'mjust asking his -- | am
12  just asking his opinion.
13 MS. PRRCE: |I'msorry. M hands are -- |
14 mean -- this is obviously sonmething that is going on
15 that, you know --
16 CHAI RPERSON ANDERSON:  What -- what is,
17 ma' an®
18 M5. PRICE: This -- this line of
19  questioning.
20 CHAI RPERSON ANDERSON:  Wat -- what |ine of
21 questions? | mean | --
22 MS. PRICE: Wat he's just asking himl'm
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1 objecting to, and I've told you why.

2 CHAI RPERSON ANDERSON: Wl |, he asked a

3 different question. [I'mnot quite sure what it -- |I'm
4 not sure what it is that -- that -- | nean one of the
5 things that -- I'"'mnot going to -- |'mnot going to

6 allowhimto ask the same question that M. WIIlianms had
7 asked so he did not. | mean one of the things that --

8 one of the things that M. Toonajian had tal ked about

9 was that his -- his -- his constituents have conpl ai ned
10 about violations of a settlenent agreenment which | don't
11 know what it is. | mean he had stated that. So | nean
12 | think that he could answer it fromthat prospective.
13 But -- and | wll take it for what it is. And --

14 MR. ALBERTI: And Ms. Price -- and Ms. Price
15  brought up -- may | just make it clear Ms. Price

16  brought -- started the line of questioning about

17 violations of the settlenent agreenent in her |ine of

18 questioning.

19 CHAI RPERSON ANDERSON: Wl |, | think her

20 line of questions --

21 M5. PRICE: W said we were taking the

22  noi se.
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1 CHAI RPERSON ANDERSON:  Hold -- hold -- no.
2 Hold on one mnute. Her line of questions came fromthe
3 fact that -- | think what she was trying to prove was
4 that there's a settlenent agreenent that says that if
5 there are conplaints, that you need to cone to the --
6 the --
7 MS. PRICE: Thank you.
8 CHAl RPERSON ANDERSON:  -- the -- the
9 licensee and bring it to their attention.
10 MR, ALBERTI: Well, that assunes that there
11  are conplaints.
12 MS. PRICE: Related to noise.
13 MR ALBERTI: So -- so she actually opened
14  the door.
15 CHAI RPERSON ANDERSON: Wl |, that's a
16 different -- that's a different interpretation. Ckay.
17 1'mnot going to allow-- if I -- if | say soneone can't
18 answer a question, |'mnot going to allow anyone to say
19 it. Andit's actually very brave of you to object to a
20  board nmember. | mean when | first joined this --
21 M5. PRRCE: |'msorry, but --
22 CHAI RPERSON ANDERSON:  No.  And nothing is
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1 wong withit. No. You -- you have that -- no, |'m
2 sure you do have that right. Gkay. You do have that
3 right. | -- 1 had to get that straight in ny mnd, that
4 you -- you could get that -- you have that right. But
5 let's answer the -- let's -- you can answer the
6 question, sir. But -- but let me -- let ne -- let nme

7 see where it's going. Al right. You can answer the

8 question.

9 MR. TOOHAJI AN:  The answer is yes, | -- |'m
10 aware of multiple alleged violations and believe there
11 have been multiple violations.

12 MR, ALBERTI: Can you sort of enunerate what
13 those alleged violations are?

14 MR, TOOHAJIAN. In particular the applicant
15 agrees that sound on the rooftop shall not be anplified.
16  This includes sounds fromentertainment. | believe the
17  applicant has nade extensive use of DJs on the rooftop
18 which falls under the category of anplified noise and

19 entertainment both. 1've seen events advertised that

20 have stated that they were having DJs on the rooftop and
21 parties on the rooftop. And |'ve heard fromny

22 constituents who live closer to the establishnent that
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1 that in fact appears to be happening and that indeed
2 they're hearing it on their property, in their property,
3 or seeing other evidence of it when they go outside and
4 look closer at the establishnent.
5 MR. ALBERTI: Anything el se?
6 MR TOOHAJI AN.  Yes. 1've also received
7 credible allegations that the establishment has been
8 open past the 3 a.m closing tine.
9 M5. PRICE: Credible allegations, there we
10 go.
11 CHAl RPERSON ANDERSON: Wl |, the bottomline
12 is that --
13 M5. PRICE: | nean he's still speaking to
14  sonething that we just said wouldn't be spoken to.
15 MR, ALBERTI: How?
16 M5. PRICE: And he nade it available for him
17 to do that. And I'mnot -- I'msorry if |I'mout of
18 order. | do apol ogize.
19 CHAI RPERSON ANDERSON:  You' re not out of
20 order, ma'am You're fine.
21 M5. PRICE: But | definitely feel as if |
22 am you know, caught at a disadvantage here. W're
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1 talking to a-- an -- you know, these guys know one
2 another. Now, | don't know any of you all. And so
3 there was an opportunity for something to be brought up
4 that wasn't allowed. So now we've opened the door for
5 it to be brought up again. And Chairman -- and again,
6 Board Menmber, no -- no disrespect to you and your
7 position. But I want respect for the position that |'m
8 in as well.
9 MR. ALBERTI: May | respond quickly? Al of
10 ny questions -- all of nmy questions are based on
11  information that has been presented to us either in the
12 PIF or brought out in testinony.
13 M5. PRICE: [Inaudible 39:46] --
14 MR ALBERTI: Wait. Wait. Let ne -- may |
15  finish?
16 M5. PRICE: -- about a violation that he
17  just brought up.
18 MR ALBERTI: M. Price, you nust let ne
19 finish. That has been brought out in testinmony. Now,
20  you opened the door to the settlement agreenent, not I,
21  not |. You opened the door to the settlenent agreenent.
22 M5. PRICE: Prepared to talk about it.
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1 MR. ALBERTI: You opened the door to

2 conplaints about the settlenent agreenent.

3 MS. PRICEE And I'mprepared to tal k about

4 it.

5 MR, ALBERTI: So once that door is open

6 get to go through it.

7 M5. PRICE: Correct. And if we can talk

8 specifically about conplaints that are related to noi se,

9 which | was told earlier that that is what we woul d be

10 sticking to, then | would |ove to continue this

11  conversati on.

12 MR. ALBERTI: Well, | don't knowif it's not

13 related to noise.

14 CHAl RPERSON ANDERSON: Wl I, 'l say this

15 to Ms. -- Ms. --

16 M5. PRICE: Well, he just --

17 CHAl RPERSON ANDERSON:  Let nme -- let ne say

18 this to you, Ms. Price. O course board nenbers, they

19 can ask questions that they -- are in their mnd. It is
20 a decision that the entire board has to make. And so |

21 nmean |'ll say to you -- I'Il -- 1"Il say to you that |

22 wll listentoit. But if it'snot -- if | don't
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1 believe that it's relevant to the decision that we need

2 to make, that I amnot going to consider it. So --

3 MS. PRICE: Thank you. And | would ask that
4 of the others of the -- the menbers al so.

5 CHAI RPERSON ANDERSON:  So -- but -- so but

6 | --1'"m-- 1 nean |'mnot going to try to open up new
7 areas. | mean it's late. W have not had discussions

8 regarding that before. And so |'mnot going to try to
9 open up new areas. So you can answer the question, sir.
10 But I'Ill just say to you that in making nmy decision if
11 it's -- if -- if | don't think it's relevant to nmaking
12 the decisions that we need to make, then | am not going
13 to consider it.

14 MS. PRICE: Thank you. And | -- | do

15 understand we were also told we weren't -- | can't

16 negotiate the settlement agreenent here and neither can

17  they.
18 CHAI RPERSON ANDERSON:  Al'l right.
19 MS. PRICE: That we are specifically talking

20  about pieces of the settlenent agreenent that they --

21 that they have alleged are -- we're in violation of.

22 MR. ALBERTI: Al right. So, Conm ssioner
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1 Toonajian, | think -- what was your |ast suspicion of a
2 violation that you just said?
3 MR TOOHAJIAN. | -- 1've heard about late
4  night hours suggested on nultiple occasions. | think
5 its been nonths since the last night that | heard about
6 it.
7 MR. ALBERTI: kay. So to be fair we have

8 been focusing on the operation of the roof deck, al

9 right, and noise fromthe roof deck. | have heard no
10 conplaints in testinmony about noise being of concern
11 fromthe interior of the establishment. There's been no
12 testinony about the effects of that. There may be, but
13 we haven't heard testinony. So is this l[ate night

14  operation of the roof deck that we're talking about?
15 MR TOOHAJIAN: | -- no. M -- ny

16 understanding was that there were patrons inside the --
17  the business that were visible fromthe street after

18  hours.

19 MR. ALBERTI: kay. Thank you. | have no
20  further questions.

21 CHAI RPERSON ANDERSON: Al right. Do we

22  have any questions by the board menbers? Hearing none,
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1 M. WIlianms, do you have any other -- any follow up

2 questions?

3 MR. WLLIAVS: | have a couple of very brief
4 redirect questions. M. Toonajian, is it your

5 understanding -- Protestant's Exhibit 1 shows two

6 different settlenent agreenents; is that correct?

7 MR TOCHAJI AN:  Yes.

8 MR. WLLIAVMS: [|s it your understanding that
9 Dboth of those settlenent agreenments are still in force?
10 MR, TOOHAJI AN:  Yes, it is.

11 MR. WLLIAMS: Have you received any

12 notification of Touche requesting that either settlenent

13 agreenent be rescinded?

14 MR, TOOHAJI AN:  No.

15 MR WLLIAVS: O anended?

16 MR TOCHAJI AN:  No.

17 MR WLLIAMS: Board Menber Al berti, he

18 spent sone tinme on Section 4D of the ANC settl enent
19 agreenent. Do you have that in front of you? 1t's on

20 Page 3 out of 4 near the back of Protestant's Exhibit 1.

21 MR TOOHAJI AN:  Yes, | do.
22 MR WLLIAMS: | -- 1 think it would be
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1 helpful to -- to viewthis one kind of holistically. W

2 tal ked about some excerpts fromit, but can you read --
3 starting at 4C and 4D can you just read the text of that
4 entire -- of those two entire subsections.

5 MR, TOOHAJI AN Yes.

6 MR, WLLIAVS: [It's not that |ong.

7  promse

8 MR, TOCHAJI AN:  Section 4C, Applicant agrees
9 that sounds on the rooftop shall not be anplified. This
10 includes sounds fromentertai nnent, parenthesis, defined
11 below, and those of a jukebox, TV, or radio. D

12  prerecorded nusic can be utilized on the rooftop as

13  background for dining under the follow ng conditions;

14 Nunber 1, the speakers will be in small plant boxes

15 below the brick wall, Number 2, trees will be placed

16  between tables on the edge of the brick to help buffer
17 the noise; Number 3, seating capacity will not exceed 50
18 persons; Nunber 4, the rooftop will be utilized only for
19 dining and therefore will not be utilized beyond hours
20 of food service and wll not be used for events in which
21 patrons are standing; i.e., receptions, private parties,

22 et cetera.
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1 MR. WLLIAVS: Thank you, M. Toonajian. |Is
2 it your understanding based on your conversations wth
3 neighbors that there have been instances of mnusic being
4  played on Touche's roof deck wth patrons standing?

5 MR, TOOHAJI AN Yes.
6 MR, WLLIAVS: And finally just a very brief
7 question. Wuld you agree that generally speaking the
8 nore people you have in a particular place, the nore
9 noise they may be giving off?
10 MR. TOOHAJI AN:  Yes. That's been our
11  experience.
12 MR WLLIAMS: Thank you. | don't have any
13 nore questions.
14 CHAl RPERSON ANDERSON:  Ms. Pri ce.
15 MS. PRICE: | have no questions for you.
16 CHAI RPERSON ANDERSON:  Thank you. You're --
17 you can step down.
18 M5. PRICE: | do want to say as |'ve said to
19 the others, Touche's phone nunber is 202-399-1123. You
20 can always reach nme there.
21 CHAI RPERSON ANDERSON: Do you have anot her
22 witness, sir?
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1 MR WLLIAMS: Yes. If -- if -- your
2 indulgence for just one nonent. W're actually going to
3 call nyself, Jay Wllianms and M. Segal will be
4 questioning. | promse -- this is our |last wtness, and
5 | promse I'll try and keep it brief. It's nostly to

6 get in some exhibits on behalf of the ANC.

7 CHAI RPERSON ANDERSON:  Al'l right. You can

8 take the stand, sir.

9 MR. SEGAL: Good evening. |'m Christopher
10 Segal. |'mthe co-chair of the ABL Commttee for ANC 6A
11 along with Jay.

12 CHAI RPERSON ANDERSON:  Al'l right. Do you

13 swear to tell the truth and nothing but the truth?

14 MR WLLIAVS: | do.

15 CHAI RPERSON ANDERSON:  Al'l right. Be

16 seated. Your -- your wtness, Sir.

17 MR, SEGAL: Can you please state your name

18 and spell it.
19 MR, WLLIAVMS: Sure. It's Jay WIllians, the
20 | ast nane -- or the first nane J-A-Y, |ast nane

21 WI-L-L-I-A-MS.

22 MR, SEGAL: And your address.
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1 MR WLLIAVMS: | live at 1532 A Street NE
2 That's A as in apple.

3 MR. SEGAL: And how | ong have you -- what's
4  your current role with ANC and how | ong have you been in
5 the position?

6 MR, WLLIAVMS: |'mcurrently the co-chair of
7 the ANC 6A Al cohol Beverage Licensing Conmttee, and |

8 think I've been in that role for approximately three

9 years now.

10 MR, SEGAL: As co-chair of the ABL Conmttee
11  have you had an opportunity to discuss the -- the

12 community's opinion of Touche's operations?

13 MR WLLIAMS: | have.

14 MR SEGAL: Did this discussion take place
15 in an ABL Conmittee neeting?

16 MR WLLIAVMS: Yes. And | nmean besides that
17 | have had other communi cations from nei ghbors about

18 Touche. But there was an ABL comm ttee neeting where
19  Touche was -- Touche's |icense renewal was di scussed as
20  well as issues having to do with Touche.

21 MR SEGAL: M. WIllianms, | have a copy of

22 what's marked as Protestant's Exhibit 2, which these
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1 were the mnutes fromthe ABL neeting from March 17,
2 2015. xay.
3 MR, WLLIAMS: That second Redwel d has all
4 clean copies if you need one.
5 MR SEGAL: Ckay. Perfect. Wo prepared
6 the mnutes?
7 MR WLLIAVS: | did.
8 MR. SEGAL: Do you believe those m nutes
9 accurately reflect what took place at that neeting?
10 MR WLLIAVS: | do.
11 MR. SEGAL: And, M. Anderson, we submt
12 Protestant's Exhibit Nunmber 2 into evidence.
13 CHAI RPERSON ANDERSON:  Hold on. | haven't
14  found themyet.
15 MR, ALBERTI: | think it's Tab Nunber 6.
16  Tab Number 6.
17 MR WLLIAMS: | have a -- yeah. If you
18 need a -- it's Protestant's Exhibit Nunber 2.
19 CHAI RPERSON ANDERSON:  No. |'ve seen them
20  before.
21 MR WLLIAMS: Ckay.
22 CHAl RPERSON ANDERSON:  But what is it --
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1 what's the -- what's the purpose? GCkay. They're
2 mnutes froman ANC neeting. What's the purpose of --
3 MR WLLIAMS: Oh, sure. | mean this is
4 just to show that there have been discussions related to
5 Touche, Touche was present at the meeting, and that
6 neighbors had raised a variety of concerns including
7 issues related to how the rooftop deck is going to
8 operate, and that we had nei ghbors tal king about that at
9 this nmeeting.
10 CHAI RPERSON ANDERSON:  Ckay.
11 MR SEGAL: What was the outcome of that
12 neeting?
13 MR WLLIAMS: This neeting is when the
14 commttee recommended to the ANC that they protest --
15 the ANC protest the renewal unless we could work out a
16 reasonable restriction on -- excuse nme -- Touche's
17 rooftop hours to be limted to 11 p.m on weekni ghts and
18 mdni ght on weekends anong ot her things.
19 MR, SEGAL: Thank you. And, M. WIIians,
20 what has been your experience with Touche as conpared to
21 other establishnents within 6A?
22 MR WLLIAVS: Based on ny experience
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1 1l've -- I've -- it's very simlar to what Conmm ssi oner
2 Toonajian reported is that | think the nunber of the
3 conplaints |I've heard about this establishnment far
4 out -- outstrip any other conplaints |I've heard about
5 other establishments in ANC 6A
6 MR. SEGAL: And, M. WIllianms, I'mgoing to
7  be show ng you sonme exhibits and I1'mgoing to give
8 them-- the first one is Exhibit Nunmber 8.
9 MR. WLLIAMS: Protestant's Exhibit 8?
10 MR, SEGAL: Protestant's Exhibit 8.
11 MR. WLLIAMS: Thank you.
12 MR SEGAL: And can you -- if -- if you're
13 ready, | can begin.
14 MR WLLIAVS: Uh- huh
15 MR. SEGAL: Can you describe this exhibit
16  pl ease.
17 MR WLLIAVMS: Sure. This is an inmage that
18 | pulled off of Touche's -- | believe Touche's Instagram
19 account showing a very large crowd of people standing
20 and sitting on Touche's rooftop deck.
21 MR, SEGAL: And you -- and you said you
22 obtained it fromtheir Instagram account?
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1 MR WLLIAVS: | did.
2 MR SEGAL: And, M. Anderson, we submt
3 this exhibit into evidence. And, M. WIIlianms, what's
4 the significance of this exhibit?
5 MR. WLLIAVS: This exhibit, this is an
6 image that shows -- it's what -- | nmean we can sit here
7 and count the nunber of people, but it seens pretty
8 clear that there are nore than 50 people on this rooftop
9 deck and they are currently not seated nost of them
10 And that's in ny mnd a violation of Touche's current
11  settlenment agreenent.
12 MR, SEGAL: And the next one is -- |'mgoing
13 to show you Protestant’'s Exhibit Nunmber 9.
14 MR. WLLIAVMS: Uh-huh. | have it in front
15  of ne.
16 MR, SEGAL: And, M. WIIliams, can you
17 describe this exhibit please.
18 MR WLLIAMS: Sure. This is a photo that
19 was posted to Touche's |nstagram account that shows a
20 disc jockey or DJ, Curly Sue | believe it |ooks |ike her
21 nane is, on the rooftop deck of Touche.
22 MR, SEGAL: And where did this inage cone
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1 fronf
2 MR, WLLIAVS: | pulled this from Touche's
3 Instagramaccount. | believe they posted this some
4 time -- unfortunately |I don't know the exact date, but |
5 believe it was sonme tinme |ast summer.

6 MR. SEGAL: Thank you. And, M. Anderson,
7 we also submt this, Protestant's Exhibit Nunber 9 into
8 evidence.

9 CHAl RPERSON ANDERSON:  Al'l right. So -- so
10 that's -- it was what, it was Number 8, Nunber 9. And
11 what was this first one?

12 MR WLLIAMS: The first one was

13  Protestant's Exhibit 2. Yeah.

14 CHAI RPERSON ANDERSON:  So this Nunber 2,

15  Nunber 8, and Nunber 9 are part of the evidence. Ckay.
16 MR WLLIAVS: Thank you.

17 MR SEGAL: And what's the -- what is the
18 significance of the Exhibit Nunber 9?

19 MR. WLLIAVMS: The -- the significance of
20 Protestant's Exhibit -- Exhibit 9 is that it shows that
21  Touche is clearly utilizing the services of a -- of a DJ

22 on the rooftop deck despite -- actually | would say
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1 provisions in his both settlenent agreenents that state
2 that entertai nment cannot be used on the rooftop deck
3 and entertainment includes disc jockeys.

4 M5. MLLER This is Exhibit 107?

5 MR WLLIAMS: That was 9.

6 MS. MLLER  Ckay.

7 MR, SEGAL: And, M. WIlians, we're going
8 to do Protestant's Exhibit Number 10 next.

9 MR WLLIAMS: Can we do -- just to kind of

10 streamline this --

11 CHAI RPERSON ANDERSON: Wl |, | -- renenber,
12 you are the w tness.

13 MR WLLIAMS: Ckay. |I'msorry. |It's a
14 little harder when -- we'll do themone at a tine. No
15 problem

16 MR, SEGAL: And let's go -- let's do

17 Protestant's Exhibits 10, 11, and 12.

18 MR WLLIAMS: Thank you. | have those in
19 front of ne.

20 MR, SEGAL: And, M. WIlians, can you
21 describe those three exhibits please.

22 MR WLLIAMS: Sure. Protestant's Exhibit
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1 10 is an imge that -- it's a screen capture from
2 Touche's Instagram account where they are advertising a
3 Friday night event on the rooftop where a DJ -- DJ Ron
4 wll be perform ng.
5 M5S. PRICE: | don't see that. On, | see.
6 MR SEGAL: And Nunber 11 and 12?
7 MR WLLIAVS: Protestant's Exhibit 11 is an
8 image that | pulled that was posted on Touche's Twitter
9 account advertising an event called sundresses and
10  whiskey rooftop edition presunably on Touche's rooftop
11 where a DJ -- DJ U nost Sash woul d be perform ng.
12 MR, SEGAL: And Nunber 127
13 MR. WLLIAMS: And Protestant's Exhibit 12
14 is another image that | pulled from Touche's Twitter
15 account advertising an event on July 19, 2015, reggae
16 rooftop party, and hookah is available, and it would be
17 hosted by DJ Trani, T-R-A-NI
18 MR. SEGAL: Thank you. And, M. Anderson
19 we submt all four of these into evidence.
20 CHAI RPERSON ANDERSON:  Ms. Price, do you
21 have any -- do you have any objection to any of the
22  docunents that were proposed as part of the record?
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1 M5. PRICE: Ckay. That's tricky because |
2 don't know what to say. So if | have an objection, can
3 | just speak to them --
4 CHAI RPERSON ANDERSON:  Yeah. Tell ne what
5 objections you have.

6 M5. PRICE: -- as an objection? kay. So

7 we'll start with no objectionto 2 -- to Exhibit 2.

8 MR, ALBERTI: \Wich is?

9 MR. SEGAL: We're on -- we're on 10, 11, and
10 12

11 M5. PRICE: But | didn't -- wasn't asked

12 about the other one.

13 MR ALBERTI: GCkay. So Exhibit 2 is what,
14  the --

15 M5. PRICE: It is the mnutes fromthe --

16 MR. ALBERTI: kay. Very good. So al

17  right.

18 M5. PRICE: Wiat | would like to speak to is
19 that when these -- this was discussion, the rooftop was

20  not opened.

21 CHAI RPERSON ANDERSON: | m sorry. The what ?
22 M5. PRICE: The rooftop was not open at the
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1 time. We tal ked about other things, but | just wanted

2 to --

3 CHAI RPERSON ANDERSON:  So you're -- so

4 what -- what exhibits here? Tell me the problem Let's
5 go -- let's go back th.

6 M5. PRICE: | have no objection to 2.

7 CHAI RPERSON ANDERSON: Wi ch -- which is the

8 m nutes. Fine.

9 MS. PRICE: Wich are m nutes.

10 CHAI RPERSON ANDERSON:  The ot her docunents,
11  let's go through other docunents.

12 M5. PRICE: Al right. Then to 8 | have an

13 objection that again this goes into what we tal ked about
14 earlier as to the confusion as to seated. Definitely we
15 had seating for 50 people, we've always had it. So --
16 and -- and that we -- you know, at this point we were

17 into the settlenent nediation with the intent to bring
18 the capacity -- you know, to 110.

19 CHAI RPERSON ANDERSON:  But -- but I'm-- |
200 mean |'mtrying to -- well, I want -- what was -- what
21 was said it's clear there's nore than 50 people here.

22 don't -- | -- --
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1 M5. PRIRCE: M objection is that this does
2 not violate a noise because it's in the daytine during
3 tinme where there was no --
4 MR. SEGAL: Right. But the settlenent
5 agreenent also -- it speaks for itself.
6 CHAI RPERSON ANDERSON:  Hold on. Hold on. |

7 nean the docunent says that --

8 M5. PRICE: Only 50 people seated. (kay.
9 No objection.

10 MR. ALBERTI: |Is this -- is this your

11 Twitter account? O is this your Instagram account or

12 Tw tter account?

13 MS. PRICE: Yes.
14 MR, ALBERTI: kay. Very good.
15 CHAI RPERSON ANDERSON:  How about -- | ust

16  hold on please. Just hold on. Ckay. Let ne get in ny
17 mnd what's going on. Al right.

18 MS. PRICE: (Ckay.

19 CHAI RPERSON ANDERSON:  What was the -- what
20 was the nature of the objection to 8?

21 M5. PRICE: The nature of the objection to 8

22 is that we are allowed 110 people on our rooftop. There
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1 are not 110 people on the rooftop. But we are not in
2 violation of the agreenent because there are 50 people
3 seated.
4 CHAl RPERSON ANDERSON: Al right. Well,
5 the -- | nean the documents -- the -- ['ll let the
6 document in for whatever it stands for. Wat's the
7 next -- the next docunent?
8 M5. PRICE: (kay.
9 MR, SEGAL: And, you know, | would argue
10 that this is not an evidence objection; that Ms. Price
11  can cross-examne M. WIllians as an interpretation of
12 the settlenment agreenent and what was happeni ng.
13 CHAlI RPERSON ANDERSON:  Wel |, the docunent is
14 a part of the record. So | nean | said for whatever
15 exanple. So we can nove on. What's the next -- what's
16 the next docunent?
17 M5. PRICE: Ckay. Nunber 9.
18 MR. SEGAL: Wich is already in evidence.
19 M5. PRICE: And am| able to ask questions?
20 CHAI RPERSON ANDERSON: Wl |, tell me what --
21 M5. PRIRCEE M objection is that this --
22 there is pre-recorded nmusic. This person doesn't --
@ichaer Legol solutions - SBas e T s


http://www.olenderreporting.com

HEARING 04/06/2016

TOUCHE 252
1 there's not a microphone. This person is not doing any
2 type of live entertainnment. She does advertise herself,
3 you know, here on there, but she is clearly doing --

4 there's an output -- there's a recorded device, a
5 pre-recorded devi ce.
6 MR, SEGAL: But she's testifying right now,
7 sir.
8 MS. PRICE: There's an output and an input.
9 CHAI RPERSON ANDERSON:  But | don't -- al
10  right.
11 MR SEGAL: She's testifying right now, sir.
12 CHAI RPERSON ANDERSON:  Just hold on one
13 mnute please.
14 M5. PRICE: So ny -- | do not object that a
15 DJ is spinning records.
16 CHAI RPERSON ANDERSON:  Right. Hol d on.
17 see | see a conputer and | saw sonmeone standing with
18 their hand -- their hand on -- on -- on her hips. So |
19 don't know what this stands for because it says DJ Curly
200 Sue. So | mean | don't know what that is. So | nean
21 it's a nice picture. Ckay. |It's a part of the record
22 for whatever it is. But |I nean they're -- | -- |'mnot
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1 going to -- it's -- | hear she objects. She's given her
2 reason why she is objecting. And all right. So I'll --
3 I'lIl allowit in. Wat's the next one?

4 MR. SEGAL: W were on 10, 11, and 12.

5 M5. PRICE: 10, 11, and 12. | object

6 because none of these say that the nmusic is specifically

7 being DJed on the rooftop. We talk about the rooftop,

8 but this is an advertisenent for the -- these are

9 advertisenents for the entire venue and it's a way that
10 we invite people to cone in |letting them know that al

11  three levels are open. But we do not play live -- you
12 know, we don't have DJ on there. It can tell you nusic
13 is provided. W're doing a rooftop edition, neaning if
14  you want to wear something fun, you know, the rooftop is
15 open. W're just advertising that the rooftop i s open.
16 It's a way that we do --

17 MR. SEGAL: Sir, she's --

18 M5. PRICE: -- our advertisement to invite
19 to come. So | object to -- to them--

20 CHAI RPERSON ANDERSON:  Sir, all right. Hold
21  on. Hold on. Hold on.

22 M5. PRICE: Well, he said because we were
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1 advertising [inaudible 59:05].

2 MR. SEGAL: But | nean she's not objecting
3 to the authenticity of this exhibit which is what we're
4 trying to do right now.

5 CHAI RPERSON ANDERSON:  Right. So the -- but
6 it's like she's putting it in context. GCkay. You're

7 saying you are -- you are putting themin -- you're --

8 you're looking at it to say okay, well, to prove that

9 they have a DJ, and all she's doing is coomenting. So

10  okay.

11 MR WLLIAMS: She can do that during

12  cross-exam nation or wwth her on witnesses. | nean this
13 is -- we're just tal king about whether --

14 CHAl RPERSON ANDERSON:  Hol d on. Hold on.

15 Hold on. Ckay. This is not a court of lawin a sense
16 that okay, we're going to object. And | know both of

17 you are lawers and stuff. And | mean and -- and so you
18 know what it is? You can put in all the docunents

19 that -- that you want. Wen we go back there and

20 determne -- okay, | mght decide that I'mnot going to
21 consider it. So we don't need to spend 20 m nutes about

22 It. The docunents -- the different docunents, there are
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1 different interpretation. Gkay. Fine. They're --

2 they're part -- they are part of the record. |

3 understand your objection, Ms. Price. But for -- for ne

4 it's all about nothing. Gkay. So you can object to the

5 wazoo. I'mgoing to ook at what the issue is, and |'m

6 going to make a determ nation at least in ny mnd when

7 nmake -- when | vote and | decide it's my mind. So

8 people can always give docunents with a different

9 interpretation. Your interpretation -- the bottomline

10 is that you're -- you're putting the docunents to state

11  that this is what it stands for, and she states they

12 stand for sonething else. Ckay. So it's said, it's a

13 part of the -- it's a part of the record. W'IIl nove

14 on.

15 MR. SEGAL: And | have one nore question. |

16  have one nore question. Wat's the significance for

17 Exhi bits 10, 11, and 127

18 MR, WLLIAMS: It's -- it's pretty clear in

19 both versions of the -- both settlenent agreenents that

20 currently apply to Touche that they are not to have DJs

21 on the roof and these -- the image of an actual DJ on

22 the roof couldn't be clearer, that they have a DJ on the
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1 roof deck. And | believe the other advertisenents
pretty clearly show that they are having DJs on the
roof. And this also goes along with what nei ghbors have

told me they've heard from Touche's roof deck.

o A w N

MR. SEGAL: GCkay. Thank you. | have no

6 nore questions.

7 CHAI RPERSON ANDERSON:  Fine. Ms. Price,

8 you're welconme to question himif you have any questions
9 on all the exhibits. And you can, if you need to, to

10 put it in context, that is your -- that is your right.

11 Cearly he's -- he's put in the docunents in for one --
12 for a specific purpose. |If you have a different
13 interpretation of it, then you can -- you can ask him

14  about those sane docunents and nmake whatever argunents

15 or interpretation you want to do. | nmean and as -- when
16 you're cross-examning -- when you Cross-exam ne someone
17 you can ask isn't -- isn't it true or yes, sir, no, Sir.
18 That's your -- your -- your -- your goal in a sense that
19 if you choose to go there.

20 MS. PRICE: Thank you. | want to get this

21 right. Gkay. So Exhibit 8 that you brought up --

22 MR WLLIAMS:  Yes.
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1 M5. PRICE: -- ny understanding of it is
2 that it is -- well, when -- when you're looking at this
3 photo what -- does this -- does this look like it's
4 after or before the hours that you' re proposing we
5 close?
6 MR WLLIAVMS: Oh, it's beforel -- | would
7 assume. It -- 1 nean it -- | nean the sun's out.
8 M5. PRICE: Ckay. And so are any violations
9 that we have as to noise from neighbors or -- or
10 anything like that, this may not have been one of the
11  events that that happened in, correct?
12 MR. WLLIAVMS: That's -- that's correct in
13 the sense of that neighbors have been conpl ai ni ng
14 primarily about late night noise. The context of this
15 is that there are noise mtigation provisions currently
16 in your settlenent agreenents that you're not follow ng,
17 and that sonme of those mtigation requirenents aren't,
18 you know, just based on late night. They're also -- |
19 nean they apply whenever the rooftop deck is open.
20 MS. PRICE: But based on the testinony of
21 the witnesses that you provided today their concerns are
22 noise |late night and a | ot of people.
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1 MR WLLIAVS: | -- | wouldn't characterize
2 it as their -- their sole concerns are late night noise.
3 MS. PRICE: Concerns that they -- they spoke
4  about today?

5 MR WLLIAMS: | -- | wouldn't say that al

6 of their concerns were -- were only late night noise.

7 MS. PRICE: (Okay. Nunber 9.

8 MR WLLIAMVS: Ckay.

9 M5. PRICE: Pre-recorded nmusic can happen on
10  ny iPhone or your iPhone, correct?

11 MR WLLIAMS: Yes.

12 M5. PRICE: |s that considered to be simlar
13 to a conputer?

14 MR, WLLIAMS: Yes.

15 M5. PRICE: (Ckay. And so there needs to be
16 an input device would you say or something in order for
17 that to go through in order to then emanate out. Even
18 if it's lowvolunme it would need to have sonething to

19 get an output to to -- to sonething.

20 MR. WLLIAMS: Technically conputers and

21 i Phones have their own speakers so you could play it off
22 of that.
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1 MS. PRICE: Technically. But on a rooftop
2 where you have 50 or 110 people seated -- 50 people
3 seated, 110 people, what have you -- you're -- you
4 wouldn't get even at low -- according to the way the --
5 the settlenment agreenent inplies, you would need sone
6 type of speakers, wouldn't you? O -- or --

7 MR WLLIAMS: Yes.

8 M5S. PRRCE: -- is that what --

9 MR WLLIAMS:  Sure.

10 M5. PRICE: So you need sonething to input

11  and output that over, correct?

12 MR, WLLIAMS:  Yes.

13 M5. PRICE: (Ckay. Looking at this photo do
14  you see a m crophone?

15 MR. WLLIAVS: | do not see a m crophone.
16 MS. PRICE: So do you think this person is
17 actually DJing?

18 MR. WLLIAVS: | believe she is actually

19 DJing because the banner right in front of her says DJ
20 Curly Sue.

21 M5. PRICE: But that's -- but other than the

22 banner you -- you don't see her making any notion or
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1 DJing?
2 MR. WLLIAVS: Well, | see a pair of
3 turntables right in front of her that -- you know, her
4 hands on her hips right now But | inmagine that she may
5 Dbe manipulating those turntables while playing nusic
6 which is what a DJ does.
7 MS. PRICE: But she's got a -- a device
8 that's there, and that's strictly -- that's an output to
9 the speakers. There's got to be something that allows
10 that. So -- solet me -- let ne nove on. |If you had a
11 T-shirt that said DJ Jay and you were on the rooftop and
12 | asked you hey, Jay would you go over to that |aptop
13 and change the nusic for me real quick, would you be
14 DJing?
15 MR WLLIAVS: | -- | would not.
16 MS. PRICE: Thank you. Gkay. Exhibit 9 --
17 10 -- 10. I'msorry.
18 MR WLLIAMS:  Uh- huh.
19 M5. PRRCEE W -- we identified this as --
20 as to be on our Instagram-- Touche's Instagram
21 MR WLLIAMS: Correct.
22 M5. PRICE: \Wat does a read over to -- to
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1 the side?
MR. WLLIAVS: Stay tuned, rooftop opening
soon.

M5. PRICE: So if you were interested in

o A w N

comng to our rooftop or to our establishnent period, to
6 know that our rooftop is opening soon, would that be of
7 interest to you that on Friday nights we've got -- the

8 rooftop's opening?

9 MR. WLLIAVMS: Yeah. |If | were interested
10 in seeing the rooftop. Yes.
11 M5. PRIRCE: Right. Are you aware of

12  advertisenents that seeks to entice people to cone into
13 an entire establishment and what you may -- either it

14  may say drinks avail abl e.

15 MR WLLIAVS:  Uh- huh.

16 MS. PRICE: But maybe those drinks mght be
17 only available on one level. Wuld that seem|ike

18 typical type of advertisement that goes on today or --
19 MR WLLIAMS:  Sure.

20 M5. PRICE: And then Number 12, down here it
21 tal ks about what -- what do you read down by the hosted

22 by DJ Trani?
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1 MR, WLLIAVS: |'msorry. Wich exhibit are
2 we on?

3 MS. PRICE: At Nunber 12.

4 MR WLLIAVMS: Ch, 12. ay. W skipped

5 11. ay.

6 M5. PRICE: Yeah, | did.

7 MR. WLLIAVS: Sure. | see hosted by DJ

8 Trani 10 p.m to 2 a.m, concerts start at 11 p.m

9 M5. PRICE: Ckay. Al right. So there's
10 nothing that -- other than the fact that we're saying

11 it's a-- it's a reggae rooftop, there mght be sone

12 reggae, you know, nusic being played on the rooftop,

13 nothing el se speaks to the fact that the whole thing

14 is -- is happening -- and | nean do you read this

15 strictly as it's being only on the rooftop? Is that --
16 MR WLLIAVS: That's how | read it because
17 you're -- the -- the establishnent is advertising a

18 reggae rooftop party, sundress and |inen edition hosted
19 by DJ Trani. To ne that reads pretty logically as there
20 is arooftop party going on that is being hosted by a
21 DJ.

22 M5. PRICE: (Ckay. And so this is actually a
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1 copy of a flyer. Are you aware that on the opposite
2 side of the flyer -- there's another side to this right
3 here?
4 MR. WLLIAMS: You know, this -- this is the
5 imge that was posted to Twitter. So if there were a
6 separate side of the flyer, either it was posted
7 separately and I was not aware of it. | have not seen a
8 physical flyer of this advertisenent.
9 M5. PRICE: Ckay. So -- so this is the only
10 thing you were able to capture. But there possibly is
11 another -- a side to this that was posted as well --
12 MR WLLIAMS: | -- | can't speculate to
13 that because | haven't --
14 M5. PRICE: -- that mght have nore detail?
15 MR. WLLIAVMS: | can't speculate to that
16  because | haven't seen it.
17 M5. PRICE: Ckay. |If you believed in good
18 faith that we were in violation of this agreenent --
19 we -- we talked a little bit about in the settlenment
20 agreenent Page -- let me back up. Do you recal
21 receiving our -- and | don't know how it's worded --
22  when we applied for our renewal ?
@der Legal Solutions 888.445.3376 www.olenderreporting.com
A Global Litigation Solutions Company 202.898.1108 Worldwide Coverage


http://www.olenderreporting.com

HEARING 04/06/2016

TOUCHE 264
1 MR WLLIAVS: Uh- huh
2 MS. PRICE: | think we al so present
3 docunments to -- to you all, right?
4 MR WLLIAVS: There's a public placard that
5 we -- we see, what nakes us -- it's a public notice of
6 the -- of the license renewal.
7 M5. PRICE: Ckay. And then we respond to

8 that, right? Is that how that --

9 MR WLLIAVS: Well, the -- the placard

10 states that the ANC or anybody who objects to that

11  renewal has a particular date in which they would --

12 they would object. And the ANC s typical nmethod of

13 dealing with that is that we then have a commttee

14 neeting to discuss the placard to determne if there are
15 any comunity objections, and then the ABL Conmttee

16  would make a recommendation to the full ANC who woul d

17 then take up that recommendation, discuss the issue

18 again, and vote.

19 M5. PRICE: | don't know how to ask this
20 one. W -- we -- we applied to strike the -- to
21 disregard the first -- that Linden Street one and only

22 go to one.
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1 MR. WLLIAVMS: |'mnot aware of that.
2 MS. PRICE: (Ckay.
3 MR WLLIAVMS: | -- and in fact | --
4 specifically checked to confirmthat | hadn't overl ooked
5 it or -- or mssedit. And | was inforned by ABRA

6 representatives just this week that they had not

7 received any request to termnate or dismss either
8 settlenment agreenent and that both remained in full

9 force.

10 M5. PRICE: Ckay. I'mgoing to |ook that

11 up. Wuld you go to Page 3 of the settlenent

12 agreenent -- the second settlenment agreenent.

13 MR. WLLIAMS: The second with the ANC
14  Sure.

15 M5. PRICE: Yeah. Wich is Exhibit 1 of

16  yours | think.

17 MR, WLLIAMS: Yes.

18 M5. PRICE: First would you please read for
19 me 4E

20 MR WLLIAMS: In the event that noise from

21 conversations and pre-recorded nusic on the rooftop

22 repeatedly disturbs homeowners -- homeowners to the rear
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1 of the building, the ANC and owner will work in good
faith to negotiate an addendumto this agreement to
mtigate noise through additional soundproofing

nmeasur es.

o A w N

M5. PRICE: And do you -- would you say

6 we've attenpted to negotiate in good faith?

7 MR WLLIAVS: W -- we did. W attended --
8 you attended two different ANC neetings where these

9 issues were discussed, and we negotiated in good faith
10 during mediation to reach a settlenment agreenent which

11 we were unable to do.

12 M5. PRICE: Do you -- have you -- you

13 haven't been inside of Touche either, have you? [|'m
14 asking.

15 MR WLLIAVMS: No, | have not.

16 MS. PRICE: Ckay. Wuld you read Nunber 5

17 on that same page pl ease.

18 MR. WLLIAMS: Applicant agrees to work with
19 the single nmenber district ANC conm ssioner wthin whose
20  boundaries the establishment is |ocated on resol ving

21 issues preventing the applicant fromfulfilling its

22 obligations under this cooperative agreenent.
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1 M5. PRICE: And are you aware of any tines
2 where a single menber district ANC conm ssioner has
3 reached out to Touche?
4 MR. WLLIAVMS: Yes, | am As | said, there
5 have been two actual ANC rel ated neetings. And although

6 M. Toonajian may not have been at settl enent agreenent
7 negotiations, | was there to represent the ANC incl udi ng

8 M. Toonajian,.

9 M5. PRICE: And how woul d you say that was
10 -- anyone, you and/or M. Toonajian brought it to our
11 attention and since -- since any types of calls you

12 received fromconcerns or --

13 MR. WLLIAVMS: W -- we've discussed

14 nei ghborhood concerns about noi se com ng from Touche at
15 two different ANC neetings as well as during our

16 confidential settlenment negotiations.

17 M5. PRICE: And do you think that Touche has
18 nmade any effort to address those by --

19 MR WLLIAVS: | -- 1 -- 1 wll acknow edge
20 that Touche has made efforts to address noi se concerns
21 fromcomng fromthe inside of the establishnent.

22 You -- you guys installed new wi ndows which were for --
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1 for years been causing problens on the inside. | -- |
do not believe that Touche has taken any efforts to
mtigate noise comng fromits roof deck. |In fact, |

t hi nk Touche has taken efforts to blatantly ignore

o A w N

agreenents that it has reached with the -- with the
6 community.
7 M5. PRICE: That's unfortunate you feel that

8 way. So is that why you -- you feel it's -- you use the

9 termunworkable in your -- in your -- you know, your
10 application. Can you describe that -- that term please.
11 MR. WLLIAVMS: Yeah. So when -- there -- |

12 believe that the current status quo is unworkable. The
13 current status quo has led to nultiple conplaints from

14  neighbors. It has led to a negative inpact on the

15 quality of life of people, and has had a negative inpact
16 on peace, order, and quiet in the neighborhood and

17 therefore that's why we're here. Because if the status
18 quo were still workable, we would not be in a protest

19 before the ABC Board.

20 MS. PRICE: How do you feel about people

21 that live in the comunity that work in the

22 establishnments that are along on H Street?
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1 MR WLLIAVS: Can you rephrase your

2 question.

3 MS. PRICE: | nean are you aware that there
4 are a lot of people that are enployed by the busi nesses
5 along H Street?

6 MR WLLIAMS: Yes.

7 MS. PRICE: And do you think that it would
8 Dbe a negative inpact on the comunity if people that

9 lived in the community were to make | ess noney?

10 MR, WLLIAVS: | think that's kind of an

11 unfair question in the sense that you have to bal ance
12 the needs of neighbors who are directly affected by

13 these businesses and the hours that they're operating
14 and given that we're -- we are just trying to find --
15 we're working on a reasonable limtation that can work
16 for both the business and the comunity which is why

17 we're not asking for, for instance, the rooftop deck to
18 Dbe shut down conpletely or for the rooftop deck to close
19 at 7 p.m every night. W're asking for a -- what we
20 believe is a reasonable restriction of one fewer -- one

21 less hour on weeknights and | believe it would be two

22 less hours on weekends.
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1 MS. PRICE: Board Menber Alberti brought up
2 in -- in the testinony of one of your witnesses that
3 outdoor space may not be as affected by hours for -- for
4  some businesses that are -- you know, the timng of that
5 my not be affected. But for -- would you think that
6 for a business that -- let ne ask it this way. 1Is the

7 rooftop on Smth Commons open year round?

8 MR, WLLIAMS: | -- honestly | don't know if
9 they're open year round. They may be. But | can tel

10 you that they agreed to close their rooftop -- their --
11 | actually would not describe Smth Commons' deck as a
12 rooftop deck. | believe it's a third floor deck at the
13 back. But they agreed with the ANC to cl ose that

14  outdoor space at 11 p.m on week nights and m dni ght on

15  weekends which is what the ANC typically asks for.

16 MS. PRICE: And they're open year round or
17 you -- you're not sure about that part?

18 MR WLLIAMS: | don't know for sure. They
19 may be.

20 M5. PRICE: Ckay. And were you part of the
21 negotiations with other -- the other establishnments

22 that -- that we |isted?
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1 MR. WLLIAVS: Can you specify which
2 establishnents you' re tal king about?
3 MS5. PRI CE: RedRocks.
4 MR WLLIAVMS: | was not part of those
5 negotiations.

6 M5. PRICE: But are you aware of what --

7 what their rooftop hours are?

8 MR. WLLIAMS: | believe that RedRocks,

9 there was a provision that stated that their sunmer

10 garden closes at 11 p.m and m dni ght.

11 MS. PRICE: Ckay. How about H Street

12 Country C ub?

13 MR WLLIAVMS: Wat -- what's the question
14  about H Street Country C ub?

15 M5. PRICE: Are you aware of their hours of
16 their rooftop?

17 MR WLLIAVS: Yes. W -- we negotiated
18 wth H Street Country Club I'd say probably nmaybe a year

19 or tw ago regarding their rooftop hours.

20 M5. PRICE: And they are?

21 MR WLLIAMS: | don't recall off the top of

22 ny head. | believe they were -- they are -- they are
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1 nowslightly low-- later than the 11 p.m and m dnight.
2 They were originally under the 11 p.m and m dni ght, but
3 we negotiated with them And due to a variety of
4 factors that do not yet apply here the ANC and the
5 neighbors were confortable with sone concessions due to

6 the track record of the establishment, the |lack of noise
7 conplaints fromnei ghbors, the distance fromthat

8 establishnent to other residences nearby, and their

9 agreenent to close the small portion of their rooftop

10 deck that was closest to residences earlier than the

11 further -- the -- the front part, and the fact that they
12  have much nore significant noise mtigation on their

13 rooftop deck than Touche does.

14 M5. PRICE: Wiat is the distance, do you

15  know, of their establishment to other --

16 MR WLLIAMS: | -- 1 -- 1 don't know off

17 the top of ny head. | can tell you that there's a nuch

18 larger alley between H Street Country Club than there is
19 for instance with Touche. And the -- the neighbors who

20 are directly -- who are the closest to H Street Country

21 Cl ub were involved in these di scussions.

22 M5. PRICE: COkay. How do you -- if --
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1 don't knowif | can ask this question. |'msorry.
2 CHAI RPERSON ANDERSON: Wl |, also you're
3 running out of time too. So cross-exam nation -- just
4 want to |let you know that you had 90 m nutes, and |
5 think you're bunping up close to 90 mnutes for -- for
6 cross exam nation, but --
7 MR. ALBERTI: Two and a half m nutes.
8 CHAI RPERSON ANDERSON:  So you can ask
9 probably one nore question and --
10 M5. PRICE: No further questions.
11 CHAI RPERSON ANDERSON: | didn't want to cut
12 you off. I'mjust saying that -- and now we're at the
13 end of the day. | think this is the last witness. So
14 1I'mnot going to be like okay, |'msorry, but you can't
15 ask any nore questions.
16 M5. PRICE: No further questions.
17 CHAI RPERSON ANDERSON:  Al'l right. And |

18 guess this was the second round of questions. Al

19 right. Thank you, M. WIIians.

20 MR, WLLIAMS: Thank you. No -- no Board

21 questions? | nean |'mperfectly fine.

22 CHAI RPERSON ANDERSON: W -- we al ready --

@ender Legal Solutions 888.445.3376 www.ol enderreporting.com
AGlobal Litigation Solutions Company 202.898.1108 Worldwide Coverage


http://www.olenderreporting.com

HEARING 04/06/2016

TOUCHE 274
1 MR. WLLIAVS: | amnore than happy to step
2 down.
3 CHAI RPERSON ANDERSON:  That woul d have been
4  the second round of Board questions. So --
5 MR WLLIAMS: For me?
6 CHAI RPERSON ANDERSON:  Yes.
7 MR WLLIAVS: | -- I'"Il take your word for
8 it, but I"'mpretty sure | have not been --
9 MR. ALBERTI: | appreciate -- | appreciate

10 M. WIllians keeping us in line. But | don't -- but it

11 wouldn't -- it wouldn't be the first. But | wll tel
12 you | have no -- no questions. Do any --
13 CHAI RPERSON ANDERSON:  Ch, so The Board have

14  not asked any questions?

15 MR WLLIAVMS: There was sone di scussion
16 over the exhibits. But | don't think we actually had
17 formal board questi oning.

18 CHAI RPERSON ANDERSON: Al right. Do we
19 have any questions by any board nenbers? | guess not.
20 Well, you can step down then, M. Wllians. | -- |

21 apologize. This has been going on so |long | thought

22 that The Board did ask you questions.
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1 MR. WLLIAMS: Gad we started at 3:30.

2 CHAI RPERSON ANDERSON:  Al'l right. Al

3 right. Once you step down does the Protestant have any

4  other witnesses?

5 MR. SEGAL: | -- no, the Protestant does not

6 have any other wtnesses.

7 CHAI RPERSON ANDERSON:  Al'l right. Al

8 right. And does the Protestant rest?

9 MR. WLLIAMS: Yes. The Protestant rests.
10 CHAl RPERSON ANDERSON: Al l right. |'m going
11 to come -- all right. | know, Ms. WIllianms, (sic) we
12 had started earlier, and | know that you had not -- we
13 were saying that if you had any other w tnesses and so
14 1-- I'msorry. M. Price. M. Price. M. Price.

15 MS. PRICE: That's okay.

16 CHAI RPERSON ANDERSON: | apol ogi ze. So you
17 don't have any other witnesses to present?

18 M5. PRICE: | don't. | just wanted to put
19 the docunents in.

20 CHAI RPERSON ANDERSON:  And what docunents - -
21 what docunments is it that you're -- you're trying to --
22 you're trying to nove into evidence?
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1 M5. PRICE: Ckay. Well, all of them W'l
2 just kind of go by themreal quickly. | already
3 mentioned our Exhibit 1 which is the petition that we
4 filed and we applied for the renewal.
5 MR. WLLIAVMS: | don't object to entering
6 thisinto-- into evidence. But | just -- just point
7 out that -- and I'msure The Board will study it, the

8 nunber of residents who actually signed this who nay

9 actually live within a few bl ock radius of Touche.

10 | -- -- | don't -- | don't object to it in any other

11 fashion. Well, actually sorry. | -- 1 did -- there was
12 one other note is that the petition states we the

13 undersigned support Touche Supper C ub and the renewal

14 of their license. It says nothing about rooftop deck or
15  hours.
16 CHAI RPERSON ANDERSON: Wl |, they're --

17 renewing their license is a part of the renewal process.
18 It's a broad --
19 MR, WLLIAMS: Just pointing -- just

20 pointing it out.

21 CHAI RPERSON ANDERSON:  Al'l right.
22 M5. MLLER Can | ask a question because |
@ender Legal Solutions 888.445.3376 www.olenderreporting.com
AGlobal Litigation Solutions Company 202.898.1108 Worldwide Coverage


http://www.olenderreporting.com

HEARING 04/06/2016

TOUCHE 277
1 don't really know what to -- what weight to give this at
2 all. Howwas -- who conduct -- who -- who conducted the
3 petition? How was it done?
4 M5. PRICE: W -- we conducted the petition.
5 And let ne just refer you first -- when we submtted the
6 petitionthisis -- if youread it, we requested at this
7 time to wthdraw our voluntary settlement agreenent of
8 the Linden Place associates and we served that to al
9 parties. So --
10 MR, WLLIAVMS: | nmean | may have missed it
11  before. The first time | saw this was when it was
12 submtted at this hearing. And ny -- and this is
13 clearly not the proper way of requesting termnation of
14 a settlenent agreenent to The Board. So | nean to the
15 extent of -- to get tothat | -- | nmean | object to it.
16 And | don't think there's -- if it's -- if it's -- if
17 there's a question as to whether the Linden Place
18 associates settlenment agreenent is still in-- in
19 effect, like | -- | think that -- that it is what it is.
20 Like The Board can confirmthat its still in place.
21 don't think this gets to that it has been di sm ssed
22  Dbecause obviously it has not.
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1 CHAl RPERSON ANDERSON:  What you need to do,
2 Ms. Price, isto-- if you're trying to termnate or
3 you're trying to make changes to an existing settlenent
4 agreenent, you can talk to our -- our general counsel,
5 M. Jenkins, and Ms. Jenkins can give you sone
6 directions what is it that can be done to nove toward
7 termnating a settlenment agreenent that's |onger --
8 that's older than four years. And | think that you
9 would make a -- | guess through the renewal process you
10 would make -- there -- they'|l provide you the
11 information. But as | said before, in this process we
12 cannot termnate -- we cannot termnate a settlenent
13 agreenent in this process noving forward. It's a
14  separate process that has to be followed in a sense that
15 we -- | think that the -- you would make the request,
16  The Board woul d nake a determ nation and we'd nake a
17 determ nation whether or not that needs to be placarded,
18 and you woul d go back through the same proceedi ngs
19 specifically on a settlenment agreenment. But that's
200 not -- this is just arenewal. And | guess if it was
21  much cl earer when we were going through the process that
22 as part of renewi ng your -- your |icense you wanted to
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1 -- you wanted to termnate a certain settlenent

2 agreenent, then | think that information would have been

3 provided. Because | -- | know at |east when we had had

4 our status hearing -- and | was never -- at least | was

5 never aware that that was a provision.

6 MR, ALBERTI: Well, Chairman Anderson, just

7 to be fair to Ms. Price | believe your renewal period is

8 comngupinthis fall, Cctober?

9 MR. WLLIAMS: | think it's -- yeah

10 There's a new renewal period.

11 MR. ALBERTI: So nmy advice to you is to talk
12 to -- as -- as the Chairman said, talk to her general

13 counsel as to what requirenments there are to nake that

14  request and the opportunity will be at renewal for your

15 new -- for your current |icense which happens in

16  Cctober. And I'mhel ping you out here. You need to

17 talk to our general counsel before then to understand

18 what steps you need to go through.

19 M5. PRICE: Ckay. Thank you. | -- | do

20 feel when we received the -- the renewal, you know, it

21 was time, we | ooked up what to do because we didn't

22  know. And that's when we began to go about -- so | just
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1 want you all to understand why this was filed to begin
2 wth, that we thought that this was the process. W
3 were under the inpression also fromlooking -- | may
4  have even spoken with soneone at ABRA. But | w |
5 take -- you know, | understand what you're saying, this
6 isn't the, you know --
7 CHAI RPERSON ANDERSON:  Because this is
8 not -- this is not a renewal of your |icensing
9 application.
10 M5. PRICE: It's a renewal of our |icense we
11 thought.
12 MR. ALBERTI: Yeah. But it -- it stens from
13 a -- arenewal period that -- that -- fromthree years
14  ago.
15 MR WLLIAVS: Yeah.
16 MR. ALBERTI: It stens froma renewal period
17 fromthree years ago. | knowit's a technicality. W
18 don't need to discuss it here, it's not going to be
19 helpful. But I"'mtelling you right nowtalk to our
20 general counsel because the wi ndow of opportunity wll
21  Dbe during the Cctober licensing period. Al right.
22 It's the best advice | can give you, and |' m being
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1 conpletely honest and trying to be as hel pful as I can.
2 MS. PRICE: Thank you. | agree.

3 MR. ALBERTI: Al right.

4 M5. PRICE: And |I'mdefinitely going to take
5 you up. But I'mlooking at --

6 MR. SHORT: Do you -- do you have a copy

7 of --

8 M5. PRICE: | have themright here, and

9 that's why | was trying to go through themto find out.
10  Because again, | know the renewal period was -- had cone
11  about. And we did not -- we had not gone through a

12 renewal. And so we were told we were being triggered

13 into a renewal based on our purchase of the |icense even
14 though we got all new license and everything. So we

15 were trying to followthe -- the -- and using our snall
16 w ndow that we had.

17 MR, SHORT: Everything everybody to know

18 about the lawis in that book.

19 MR WLLIAVS: | think this is irrelevant.
20 M5. PRICE: And using that small -- | just
21  want you to understand why we did this.

22 CHAl RPERSON ANDERSON:  But | -- | think the
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1 reason why this discussion --
2 MS. PRICE: You brought it up.
3 CHAI RPERSON ANDERSON: | think what -- it is
4 relevant. And the reason why it's relevant is because
5 we're going to do closing and they're going to ask what
6 we want. And | think part of what one of the docunents
7 that she put forward that she was asking to be
8 considered as a part of the record, it was that here are
9 the folks in the comunity who want us to lift this
10 settlenment agreenent. So -- so that's one of the
11 reasons why we have a docunment here for that purpose.
12 And so it is relevant for us to say well, okay, this
13  docunent is not relevant for that issue. Because what
14 you're -- what you're trying to do, it can not occur in
15 this proceeding.
16 MR WLLIAVS: Sure. And | mean I'Ill also
17 point out that | -- | have no idea -- the petition
18 itself says nothing about lifting settlenment agreenents.
19 So | don't even know if these people are signing it
20 saying they're in favor lifting the Linden Place
21 settlenment agreement. So | --
22 CHAl RPERSON ANDERSON:  Al'l right. And
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1 said before --

2 MR WLLIAVMS: In terns of how-- in terms

3 of the weight of this I'mjust pointing out that the

4 context of this petition that addresses, and | have no

5 objectionto it being entered as an exhibit.

6 CHAI RPERSON ANDERSON:  Al'l right. What is

7 the docunment? What -- what --

8 M5. PRICE: Exhibit 2 is a diagramof -- of

9 our rooftop, and this is presented to denonstrate to you
10 fromsone of the testinony that you heard the area

11 that's where the planter is and all of that, there are

12 no people that are sitting or standing or anything from

13 that point forward and -- or behind and that there are

14 walls as -- as one of the witnesses did talk about. So

15 | just wanted you to get a -- you know, a nental picture

16 of what's -- you know, what's happening there as far as

17 noise level is concerned. And --

18 MR, ALBERTI: So may -- may | ask a

19 question?

20 M5. PRICE: Yes, sir.

21 MR. ALBERTI: So the area to the -- to the

22 west of the stairs, is that assessable to the public?
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1 M5. PRICE: No.
2 MR ALBERTI: There's a -- there's a blue
3 arrow there.
4 M5. PRICE: That's the wal kway that shows
5 you that you're comng in a door and -- and it |eads you
6 into the larger --
7 MR. ALBERTI: So it is assessable to people,

8 people wal k through there?
9 M5. PRIRCE: |'msorry. | msunderstood you

10 then. Yes. That's how you get in.

11 MR ALBERTI: Yeah. People walk through

12 there?

13 M5. PRICE: That's right. And out. That's
14 right. It's one of the ways you get in and out.

15 MR. ALBERTI: Al right. Thank you.

16 CHAI RPERSON ANDERSON:  All right. What's

17  Nunber 3?

18 M5. PRICE: Nunber 3 in our -- in our -- |

19 just wanted to go through the -- | didn't |abel the

20 pictures, each one. The first one, it's not very clear
21 so | apologize for that. But | wanted The Board to --

22 to have a understanding of what we're trying to do as
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1 far as enclosing our rooftop. W're -- we've reached
2 out for several requests for proposals. So -- so this
3 first one that's -- it -- it denonstrates what the sides
4 look like, and they'll -- you know, what we're hoping
5 anyways. W haven't -- you know, they will kind of rol
6 up. And then the sanme picture. So -- and then the
7 other denonstrates the -- the construction type of piece
8 and then this rolls.
9 MR, WLLIAVMS: | mean that -- | guess |']
10 -- 1'Ill object to these -- these photos to the extent
11 that they don't represent the current state of play on
12 the rooftop at Touche.
13 CHAl RPERSON ANDERSON:  Al'l right.
14 MR WLLIAVS: They're all hypothetica
15  inmages.
16 MS. MLLER M. Chairman, |I'mjust also
17  concerned that her explanations sound |ike testinony,
18 and she's --
19 MR WLLIAVS: Yeah.
20 M5. MLLER -- and you're not under oath.
21 M5. PRICE: |'msorry.
22 M5. MLLER So | don't -- you know, | don't
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1  know how you want to handle that. But it's not really

2 evidence unless you want to go under oath.

3 CHAI RPERSON ANDERSON:  We're getting --

4 we're getting a --

5 M5. PRICE: The other photos --

6 CHAI RPERSON ANDERSON:  We're getting a bunch

7 of photos that --
8 M5. PRICE: -- they all conbined just give

9 you an idea of what the -- the rooftop and -- and the

10 sound mtigation, trees and -- and wal | s.
11 MR. ALBERTI: |Is Exhibit 3 entered?
12 MR WLLIAVS: And, you know, I'Il -- | wll

13 formally object to entering Exhibit 3 for the reasons
14 that | stated previously, that these do these do not

15 represent -- these are conpletely irrelevant to the

16 protest hearing at hand and they could do not represent
17  Touche's current roof deck.

18 M5. PRICE: Yes, they do. | -- I'msorry.
19 I'mspeaking of the last -- so Exhibit 3 -- Exhibit 3
20  has seven, eight photos. So if you want to disregard
21 the first two, that's one thing. But the others are

22 nore current than the exhibits -- the photos that he
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1 entered.
CHAI RPERSON ANDERSON:  What are the purpose?
MR. ALBERTI: W haven't heard any

testi nmony.

o A w N

CHAI RPERSON ANDERSON:  Can -- can -- hold

6 on. Hold on. Hold on. Just can some -- you fol ks just
7 let me run this hearing, okay, because there's just too
8 many pieces going on. All right. Wen docunents cone

9 inw're going to give themthe weight that it is.

10  nean people want to give docunents. So you're -- you're
11  saying, Ms. Price, the docunents that -- Exhibit 3, 4,
12 5, 6. And what is the purpose why these docunents

13 are -- are -- are part of it, are being -- you're asking
14 us to nmake this a part of the record?

15 M5. PRICE: Nunber 3 other than the first

16 two photos, the others currently show you what people --
17 if you're on the rooftop. And none of those people saw
18 what the rooftop | ooks |ike frombeing on the rooftop.
19 CHAI RPERSON ANDERSON:  Al'l right.

20 M5. PRICE: And | want themto see what

21 sound mtigation is there, you know, |ike walls and

22 ot her things.
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1 CHAl RPERSON ANDERSON:  Al'l right.
2 M5. PRICE: So that's the focus of those
3  photos.
4 MR WLLIAMS: And -- and I'Il -- can | --
5 can | -- can we talk briefly on Exhibit 3 just so | can
6 put nmy objection on the record? M objection to Exhibit
7 3 including the current -- and including what Ms. Price
8 is representing are current photos of the roof deck is
9 that the we -- there's been no testinony as to these
10 exhibits, nobody to authenticate them no sworn
11 testinony regarding them So | object to them-- to
12 their adm ssion in that sense.
13 CHAl RPERSON ANDERSON:  Ckay.
14 M5. PRICEE So do | need to
15 cross-exam ne nyself? And should | have been a wi tness
16  nyself?
17 CHAI RPERSON ANDERSON:  Ms. Price, nove on.
18 He can object, and | can decide whatever we're going to
19 do with that.
20 M5. PRICE: Nunber 5 -- Number 4, we --
21 we -- in our statenments that we've nade today we fee
22 that the change of hours is inconsistent with other
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1 businesses along H Street. And also in his testinony

2 he-- I'msorry -- M. WIlianms indicated that there

3 were other businesses that have different hours than --
4 than -- their rooftops than what is being proposed here.
5 So that's what 5, 6, and 7 are.

6 CHAI RPERSON ANDERSON:  Al'l right.

7 MR, WLLIAVS: [|'Il formally object to these

8 sinply because we haven't had anyone authenticate them

9 there's been no testinony.

10 CHAI RPERSON ANDERSON:  They are -- they are
11  part of ABRA's records. | mean these are -- these are
12 settlenent agreenents that are part of -- that are part
13 of the agency's records. | nmean | see board nenbers who

14 are sitting here who signed off onit. So --

15 MR WLLIAVS: |'Il withdraw.

16 CHAI RPERSON ANDERSON:  So there -- the

17 authentication issue is not -- they're -- they're ABRA's
18 documents. So I'm-- that -- for that reason they are

19 part of the record.
20 MR, ALBERTI: | just -- | just want to make
21 a statenent about these. |'mhaving trouble with these

22  Dbecause |I haven't had a chance to ask any of the
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1 wtnesses what the relevance of these docunents are.

2 And I'mjust putting that out there so everybody

3 understands that in our decision if they're -- they

4 don't like the reference to these, it's because | for

5 one haven't had a chance to ask anyone what the

6 relevance of these docunents is.

7 CHAl RPERSON ANDERSON: Wl |, | -- | think

8 it's nmy understanding that the -- that these docunents

9 are being -- are being submtted to say these are

10 settlement agreenents that are in the nei ghborhood, and

11  so therefore we -- | think this entire case has been --

12  has been around we want to be treated as the other --

13 the other -- the other businesses in the area, and these
14 are settlenment agreenents for the other businesses in

15 the area. And so therefore because they have these

16  hours, we believe that we shoul d have these hours.

17 MR. ALBERTI: Yes. But the ANC has not had

18 a chance to speak to them And we heard testinony of

19 the context of one of these settlenent agreenents from

200 M. WIllians. And so | think that that's inportant if

21 The Board's going to use them that they get the context
22 to get the -- to get testinony fromthe ANC about these
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1 and we just can't take these at face value for well,
2 these are conparabl e.
3 CHAlI RPERSON ANDERSON:  Well, | think --
4 MR. ALBERTI: | just -- I"mjust putting
5 that out there.
6 CHAI RPERSON ANDERSON: Wl |, and -- and |'|
7 say this, this is nmy position, okay. One of the things
8 that |'ve heard throughout this entire proceeding is
9 that -- that the ANCis saying that we have a standard
10 settlenment -- we have a standard settlenment agreenent
11  that we have all the other establishnments sign, and this
12 is what we're asking themto do, it's on our website.
13 And I'mhearing the -- the applicant saying that well,
14 these are the -- these are the settlenment agreenents
15 that are in the area that | want -- you want to treat us
16 simlar. That's what |'mbeing told. And when | nmake a
17 decision -- | nean because |'mbeing told that we want
18 -- the ANC s saying that the ANC s position -- at |east
19 it's what I'mhearing, and this is just what |'m hearing
20 -- is the ANC s position is that these are the hours
21 that we can live with, we have told all the other
22 businesses to sign it, and these are the appropriate
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1  hours for the neighborhood. The -- the protestant --

2 the applicant is stating that well, these are the hours
3 that everybody else has, and so therefore | need to --

4 sol need --

5 MR, ALBERTI: M. Anderson, may | just speak
6 real quickly? So | think Ms. -- Ms. Price's conjecture

7 here is that as you believe the ANC s positionis is

8 that, you know, we have these standard hours and want

9 everybody to abide by them And Ms. Price | believe is
10 entering these into evidence to show -- to show that the
11 ANC has contradicted itself in some instances. And |

12 think it's -- you know, if -- if you're going to -- if
13 you're going to take these for that purpose, then you

14 need to allow the ANC a chance to testify to them which
15 you -- which you haven't.

16 CHAI RPERSON ANDERSON: | don't need to --

17 but | don't need to ask the ANC. Because one of the

18 things that -- we have two |awers on the ANC, and they

19 have seen the docunents and nobody has objected to it.

20 So --
21 MR. ALBERTI: They have. They have.
22 MR WLLIAVMS: W -- we -- but we haven't --
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1 MS. PRICE: They have not.
2 MR WLLIAVS: | nean | -- we haven't had an
3 opportunity to put in an explanation aside fromthe H
4 Street Country Club any explanation because no
5 questioning or no testinony has come in on those. | --

6 you know --
7 M5. PRICE: | did just question.
8 MR WLLI AVE:

- Ms. Price questioned ne on
9 H Street Country O ub.

10 M5. PRICE: On RedRocks and Rock and Rol |

11 MR. WLLIAMS: She questioned nme on -- she
12 questioned me on RedRocks, and | acknow edged that | was
13 not aware of that, there were no follow up questions.

14  There were not -- there have not been any questions

15 about Rock and Roll Hotel.

16 M5. PRICE: | did question you about Rock
17 and Rol | .
18 MR WLLIAMS: | think the record will stand

19 for itself on whether | was questioned about that.
200 But | -- | do think that Ms. Price hasn't put on any
21 testinony at all related to these -- these settlenent

22  agreenents. She -- she -- she spoke about them Sure,
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1 in her opening statenent she inplied that there's been

2 some inconsistency, but there's been no proof on the

3 part of the applicant who has the burden here to

4 actually show what's going on here, and she hasn't put

5 on evidence to -- to showthis. And just admtting this

6 exhibit wthout, you know, properly, you know, getting

7 testinony about it | think seens unfair to the ANC

8 M5. PRICEE Howis an exhibit that says it

9 inwiting not evidence? | don't understand. It's

10 clear in these that their rooftop closes at 2:30 on --

11 you know, if you read themthat you all signed on, sone

12 of you, it's clear in there. | don't understand what

13 other testinony needs to be said to that.

14 MR. ALBERTI: So, Ms. Price, fine.

15 MS. PRICE: Now you're interrupting ne. |

16 wasn't finished. You didn't interrupt him

17 MR. ALBERTI: Ms. Price -- okay. [|'msorry.

18 (Go ahead.

19 M5. PRRCE: So ny point is | don't

20  understand what -- why we got to -- we're tal king about

21 let's close this up -- let's not spend a whole | ot of

22 timeonit. And soit's right here in witing. | did
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1 question himabout each of them You -- you know,
2 you --
3 MR. ALBERTI: So, Ms. Price, I'mtrying to
4  understand what the purpose -- what's the rel evance of
5 the -- what is the relevance of these?
6 M5. PRICE: The relevance is, as | stated in
7 ny PIF, is that a change in our hours is inconsistent
8 wth that in other businesses.
9 MR. ALBERTI: So, M. Anderson, my point
10 exactly.
11 M5. PRICE: And -- and the evidence of that
12 is in these docunents, that their hours are later than
13 and not all the sanme than what is being proposed our
14  hours be. And | don't know what else to say about it.
15 MR ALBERTI: Fine. So -- so Ms. -- so all
16 right. So -- so first of all, this is not under -- so
17 Ms. Price's conjecture here is that this shows a
18 contradiction. And I'm-- if the ANCis willing to live
19 wth that, I"'mfine. But I -- but | wonder if the ANC
200 iswlling tolive with that conjecture in -- in
21 allow ng The Board to give that kind of weight and
22 interpretation to these.
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1 MR WLLIAMS: The ANC was hoping for nore

2 of an opportunity during cross exam nation to -- to

3 address those seem ng contradictions. And |I'm happy to

4 be a wtness because | was directly related to the H

5 Street Country Club and Rock and Roll Hotel's. And

6 can speak to sone extent to -- to RedRocks even though

7 was not directly involved in that. And I'd like the

8 opportunity to do soif | can, and | wll nmake it brief.

9 | can -- | can be re-sworn in and -- and give you a very
10 brief explanation as to all three of those.

11 MR. ALBERTI: O we cannot accept it for the
12  purpose in which -- we can -- we cannot accept it for

13 the purpose of which they' re offered.

14 M5. MLLER No. No. W have accepted

15 settlement agreenents lots of tines because they're part
16  of our record. And --

17 MR, ALBERTI: But she's placing -- she's

18 placing a certain relevance on them and -- and that --

19 that's -- that's the crux of the argunment here. She's

20 placing a certain relevance -- she's making a conjecture
21 as to their interpretation. She's not saying oh, take a
22 |l ook at these and decide for yourself. She's making a
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1 conjecture, a proffer as to what -- how we shoul d
2 interpret them and that's the problem
3 CHAI RPERSON ANDERSON: Al right. Okay.
4 Al right. Hold on. Hold on. Hold on. Hold on. Yes,
5 M. Silverstein. Yes.
6 MR, SILVERSTEIN. Thank you, M. Chairnman.
7 | think we can nove forward on this. These -- these are
8 Dbeing entered, but there has been no testinony, there
9 has been no context, there has been no cross
10 examnation. And yet we can take adm nistrative notice
11 of anything that we have ever done.
12 MS. MLLER Right.
13 MR SILVERSTEIN. So | wll personally | ook
14 at these and give themthe weight they deserve being
15 that there has been no testinony, no context, and no
16 cross exam nation. There are words.
17 MR. SHORT: | concur with M. Silverstein
18 M5. PRICE: Exhibit 7.
19 CHAI RPERSON ANDERSON:  What is 7, ma' an?
20 M5. PRICE: It's being entered.
21 CHAl RPERSON ANDERSON:  What's 77
22 M5. PRICE: The 7 -- Exhibit 7 are
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1 statements from-- two different statements or letters
2 to you all fromenployees of our establishnent that

3 feel -- well, I'dlike to read them Am|l allowed to do
4 that or --

5 MR. WLLIAVS: Maybe | think if they're

6 admtted, then The Board will be able to read them

7 CHAI RPERSON ANDERSON:  The docunents speak

8 for itself. | -- 1 have read the docunents, and

9 they're -- they're docunents from-- from enpl oyees who

10 basically state detrinmental inpact that it would if the

11  hours are reduced. And so those -- yeah.
12 M5. PRICE: Correct. And they -- and the
13 purpose for thembeing entered is that -- the sane as

14  we've heard from menbers of the community, there's also

15 workers within the comunity that want to be heard from

16 as well.

17 CHAI RPERSON ANDERSON:  Al'l right. | mean
18 one of the things that |'ll say -- one of the things
19 1'Il say about these docunments, all the docunents that
20  were submtted by the -- the applicant, these are part

21 of ABRA's records. And whether or not we admt themin

22 evi dence, whether or not we sit here and discuss it and
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1 they are cross examned, they're ABRA's records. And
one of the things that | will do -- okay. | need to see
for ABRA's records if we're asking -- and we need to be

consi stent with whatever our decisions are. So whet her

o A w N

or not we cross exam ne them here and the ANC expl ai ns
6 them they're ABRA's records. So then ABRA needs to --
7 needs to be consistent in the decision. And so

8 therefore | said -- so we don't need to have the back
9 and forth that we have not had testinony here or

10 testinony here because they are part of the agency --

11  one of the -- one of the issues that |'ve seen here is
12 that we -- | have been told that oh, you know, they're
13 part of ABRA's records. No one -- no one puts theminto

14 evidence. But ABRAis free to go look at it as

15 admnistrative records. And so therefore if we have a
16 1,000 settlenment agreenments that's sitting back there
17 that ABRA s issued a decision, whether or not soneone
18 has sat here and cross exam ned and we had had and -- or
19 soneone explain what they are, they are what they are,
20 they're part of our records. So it's irrelevant this
21 going back and forth whether or not -- whether or not

22 the ANC has had an opportunity to explain what it is.
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1 They're our records, and so we should know as the agency
2 what our records stands for. So the -- the long and
3 short of it is that these -- all these exhibits that are
4 the settlenment agreements, they are part of ABRA's
5 records, they are part of the records whether or not
6 they are admtted specifically here. But it's sonething
7 that we will consider. ABRA will consider its records
8 if we're going to nmake a decision, and we don't need an
9 explanation fromthe ANC. Gkay. Sinple as that.
10 MR WLLIAVMS: So for Exhibit 7, the two
11 letters, just to formally put an objection that the
12  matters that they're discussing regarding economc
13 inpact to enployees | would argue are irrelevant to the
14  appropriateness requirenents that are set forth in the
15 regulations for what the applicant should be putting
16 forward on a license renewal .
17 CHAI RPERSON ANDERSON: | nean t he bottom
18 line the docunent -- | nean it's not -- it's -- it -- am
19 | going to -- because soneone says that |'mcutting
20 their hours because |I'mcutting their hours, that it's
21 going to weigh ny decision?
22 MR. WLLIAMS: | understand.
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1 CHAl RPERSON ANDERSON:  It's -- okay. Ckay.
2 It's afact of life, whatever decision we nmake here.
3 And even if -- if ABRA, we have a w tness who states
4 that | want this place to be closed at 10:00. And so we
5 mght make a decision -- we mght make a decision and

6 say that the ANC says that they want 11:00. 1It's going
7 to detrinmentally inpact that person, that person is

8 going to be upset because one of the witnesses -- one of
9 your wtnesses says well, 10:00. So whatever decision
10 we make it is going to inmpact soneone somehow. And so
11  therefore it's -- the purpose of this hearing is for

12 everyone to nmake their decision, state their position,
13 and we wll weigh what is in the best interest of the
14 citizens of the District of Colunbia for -- for both the
15 taxpayer and for the neighbors who Iive there. Ckay.

16 And | -- this -- this -- and | know maybe it's because

17 It's 8:00 and The Board has been here since 9:00 and

18 folks are contentious and -- and we are not |eaving here
19 today until we nake a decision. So we'll probably be a
20 little bit nore contentious, but I'll say that to you.

21  (Ckay. But because since we're not going to neet back

22 for another two weeks, |I'mnot -- | need to nake a --
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1 make a decision today so at least it's fresh in our

2 mnds so I'"'mnot scratching ny head trying to figure out
3 who said what and said whatever. Ckay. So the --

4 the -- the docunents, they're part of the record. Both

5 docunents, they are part of the record. W wll give it
6 whatever weight it is due. Okay. Sinple as that. [|'m
7 going to take -- we'll take a ten mnute break, and then
8 we'll doclosing. Wat | will ask you to do is to wap

9 up your case. Please give us -- and just tell us what

10 it is that -- what it is that you have proven, what it
11 is that you want the agency to rule. | nmean and pl ease
12 nmake your closing statements as concise, go to the point
13 and tell us what it is that you want us to do. (kay.

14  And based on the issues that we -- we -- we have here.
15 Okay. So it's four mnutes after eight. W'IIl cone

16 back at I'll say 15 mnutes after -- 11 mnutes, 8:15

17 for two closing argunents. Ckay.

18 [OFf the record at 8:04 p.m]
19 [On the record at 8:19 p.m]
20 CHAI RPERSON ANDERSON:  We're -- we're back

21 on the record, and this is the time that we're going to

22 do closing. And the -- the purpose of the closing is to
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1 tell us basically that this is the evidence, why -- why
Is it that The Board should -- why -- why the applicant
has met its burden that the business -- that its

|icense -- they should receive the license because it

o A w N

should -- they have net their burden and basically tel
6 us what it is that you' re asking The Board to rule. And
7 the protestant should say in closing what it is that

8 they're asking The Board to do, why is it that they

9 Dbelieve that the applicant should not be approved for
10 the hours. Because | think fromwhat was told is that
11 you're not contesting the |icense per se. It's nore so
12 the hours. So, Ms. Price, since you know what the

13 issues are, nake sure that in your closing you address
14 the issues that you think that that was -- the issues
15 that were raised by the Protestant's PIP, what the

16 issues are. | know that you presented issues that

17 didn't necessarily -- they did not necessarily mrror
18 the protestant's issues. So you need to try to address
19 those issues. Ckay.

20 M5. PRICE  Ckay.

21 CHAI RPERSON ANDERSON: Al right. So you

22  can present please.
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1 MS. PRICE: Thanks everyone for -- nenbers
2 of -- of The Board and [inaudible 2:03] for --
3 CHAI RPERSON ANDERSON:  Speak up. | can't
4  hear. Please, yeah.
5 M5. PRICE: Ckay. That's fine. Again, it's
6 late for me too. | wanted to -- | first want to thank
7 you all for -- | know we wanted -- we started earlier
8 hoping to end earlier. And | know that -- but | do see,
9 you know, a very strong consideration for both sides and
10 for what everybody is has said here. And so | -- |'m
11  very pleased to see the sincerity of which | -- |
12  believe you all take your positions, and | appreciate
13 that very much. | want to say that Touche has heard
14  sone things today that -- from-- fromthe neighbors and
15 people that are around us that we believe can be -- and
16 we will definitely make every effort to address in every
17 way and that will we hope cause us to not -- to cause
18 things to not feel as if we're unworkable and -- or that
19 the current agreenent is unworkable and that we are
20  sonmehow viol ating what -- what has been put forth. W
21 are requesting that -- let ne back up. W received on
22  February the 27th, 2015 a notice that we were being --
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1 our license was up for renewal, and that's what we
2 are -- are -- you know, cane here to do. W filed
3 petitions and what have you in -- in light of that. And
4 understand that the nain concern is the rooftop, the
5 noise on the rooftop and our outdoor space. W also
6 heard that there are other outdoor spaces whether they
7 are right near us or not that possibly there's a
8 difference in the hours but that there's a consideration
9 for what's going on on H Street altogether. Qur request
10 is that we be allowed to maintain the current hours that
11 they are for our operations and for our rooftop

12  operations which is a major [inaudible 4:11] that we've
13 had today, which are Sundays through Thursday until 12
14 a.m and Friday and Saturday until 2 a.m, giving an
15 opportunity to work closer with the residents and the
16 ANCto mtigate the concerns that they have and to build
17 confidence in us as a business right there in their
18 comunity. Again, you know, we -- we want to be viable,
19 and we want to continue to afford the ability for people
20 to work within our establishnent. Qur rooftop is only

21  open fromApril until possibly -- depending on the

22 weather -- the end of -- of -- the beginning of
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-

Septenber. And then we take into account tinmes and days
that we close due to the weather, rain, and what have
you. So we're limted already, and we're asking that no

further limtations be put on us by forcing us to close

o A w N

even earlier than we already do. It will be an inpact

6 on us as a business, and when we came into this we cane
7 inwth that. W've had one sumrer shot at it, and |

8 think we did fairly good even with six conplaints that

9 have not been substantiated as to what happened and the
10 outcome of that, six conplaints by the -- that have been
11 registered in ABRA during that period of tine. And

12 again, we heard -- | heard what our -- our residents,

13 the people that are right there with us are saying. And

14 | want themto have confidence in us and bringing them
15 into our community and to our -- and to our business and
16  have them patronize us as well. And we want to, you

17  know, we want to stay there and we want to keep them

18 there. But we would like -- our request is that no
19 change be made to the current hours that are -- that
20 exist for us under what we have currently. And -- and

21  we agree to closer adhere to the settlenent agreenent in

22 place until a new one has been renegotiated -- or
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1 negotiated. Thank you so much, you guys.
CHAI RPERSON ANDERSON:  Thank you.
M. WIIlians.
MR WLLIAVS: Menbers of the Board, thank

o A w N

you very nuch for your tine this evening. |'Il keep

6 this brief. At the outset |I just would |ike to point

7 out that, you know, Touche is required by the -- the

8 regulations to establish its appropriateness. There are
9 specific factors that should be established. And |

10 think as you go back and think about the testinony today
11 you will realize that there has been very little

12 testinony as to Touche's appropriateness presented by

13 Touche. And also in terns of what the protestants have
14  put on, as you' ve heard today Touche's current

15 operations have caused actual, not speculative harm to
16  nearby neighbors. Not only that, Touche has shown a

17 willingness to violate its current settlenent agreenents
18 openly ignoring existing restrictions in place for noise
19 mtigation. At best Touche's nanagenent is unaware of
20 the lawin its own settlenent agreenents. At worst they
21  have affirmatively chosen to violate their neighborhood

22 agreenents. Neither explanation is valid here. The
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1 status quo has proven to be unacceptable. Neighbors are
2 constantly experiencing | oud noi ses fromvoices and
3 music from Touche in their rooftop deck inside their
4  homes. And you heard plenty of testinony from nei ghbors
5 about that. Briefly speaking to the issue of whether
6 the ANC has been consistent in its settlenent agreenents
7 and treatment of rooftop decks, Conmm ssioner Toonajian
8 spoke to the consistency in the surrounding area and the
9 single nenber district in which he covered, and | think

10  you would find that there has been consistency there.

11 And when | did have the opportunity to explain supposed

12 inconsistencies | was able to explain what was going on

13 there. And also, renenber specifically that there has

14  been testinony that you' ve heard today as to the

15  conparison between the number of conplaints that

16  nei ghbors have nade about Touche versus ot her

17 establishnents that have simlarly situated rooftop

18 decks in ANC 6A. The neighbors in the ANC are here

19 before you not asking that you deny their renewal.

20 We're not asking that you shut the rooftop down, and

21 we're not even asking that you severely restrict their

22  hours which honestly we think could be justified here
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1 given what's -- what's happened. Instead we acknow edge
2 the value such as space to the establishnent, and we do
3 acknow edge that Touche has been an inprovenment over who
4  may have been there before. This is why instead we're
5 here asking for three things. W're asking for a basic
6 scaling -- a mnor scaling back of Touche's rooftop deck
7 hours to close at 11 p.m on weeknights and 12 a. m on
8 weekends. W're asking for clarification because there
9 seens to be some disagreenent or m sunderstandi ng

10 regarding the limt of 50 patrons on the roof, and we

11 ask that that be set as an actual Iimt of 50 patrons on

12 the roof to assist in mtigating noise. And we are

13 asking for an order that Touche not be allowed to have

14 any sort of nusic or entertainnent regardl ess of whether

15 it's background nusic, live entertainment, or DJs who

16 are actually live entertainment on their roof deck. W

17 believe that this proposal is a reasonabl e conprom se.

18 It's not ideal to the neighbors. It's not ideal to the

19 ANC. In fact, you heard at |east one nei ghbor talk

20  about how they were hoping for even stricter hours. But

21 we believe this is a reasonable conpromse that wll

22  give neighbors peace of mnd and all ow Touche to
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1 continue to use its roof deck and be a successf ul
busi ness in our community. Wth all that, thank you
very much for your time and your patience today, and

that's all | have.

o A w N

CHAI RPERSON ANDERSON:  So you're saying no
6 entertainment on the rooftop?

7 MR WLLIAVS: No entertainment or nusic of
8 any kind on the roof deck.

9 MR. ALBERTI: Another way of putting it is
10 that are you asking for no anplified sound?

11 MR. WLLIAMS: Yes. Although | -- | --

12 there's the issue of whether |ike acoustic bands and

13 entertainnent falling under entertai nment, which is why

14 | specify entertainment plus anplified sound.

15 MR. ALBERTI: That's why |'m asking.

16 MR WLLIAMS:  Yes.

17 MR ALBERTI: So you're really referring to

18 no nusic?
19 MR WLLIAVS: No anplified.
20 MR. ALBERTI: Wen you say no nusic, you're

21 really saying no anplified sound?

22 MR. WLLIAMS: | apologize. Yes. Anplified
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1  sound.
2 MR. ALBERTI: kay. And no entertainnent.
3 |1 got it. Al right. | just want -- | just want to
4  make clear what you're asking for
5 MR. WLLIAMS: Sure. Thank you.
6 M5. MLLER So what kind of nusic woul d be
7 allowed just to be clear?
8 MR WLLIAMS: None.
9 M5. MLLER You say none?
10 MR WLLIAVMS: | mean | guess if they're --
11 | nmean --
12 MR, SHORT: That's what he's saying, what |
13 heard himsay. Yeah.
14 MR. WLLIAVMS: And that -- that's what |'m
15  asking.
16 MS. MLLER (Okay. None.
17 MR, WLLIAMS: Yes.
18 CHAI RPERSON ANDERSON: Al right. Thank you
19 very much for the presentation. | think that the -- the
20 -- at least the closing were very clear, very -- very
21 clear and very concise. And at least -- at least in ny
22  mnd | know that when we wll deliberate | will know
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1 what it is that both parties are requesting, and | think

2 that's what | like. That's one of the reasons |'d asked
3 both parties to do that. A lot of tines when we do

4 protest hearings we get lost in the weeds and we go on.
5 But at the end of the day it's clear that both parties

6 are -- it's clear to both parties what it is that we're

7 asking for. So here's the -- the part that probably,
8 M. WIllians, you will understand this and maybe

9 M. Price will not understand this. And it's not a

10 putdown. But it says does the parties wsh to file

11 proposed findings of facts and conclusions of |aw or
12 waive their right to do so? And what this neans,

13 M. Price and M. WIllianms -- and | said because maybe

14 M. WIIlians woul d because | assune because he's a

15 lawyer he's done this before. You can say that you know
16 what, |'ve done ny best and |'ve presented ny case, and
17 | want to you nake the decision based on the hearing

18 that we have today. O you can say that you know what,
19 | want to wait until the transcript conmes and |'|
200 write -- then I"'mgoing to wite -- do findings of facts

21 and conclusions of |aw, and then you can use that to

22 make a decision. But -- so you have an option. W can
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1 close the record on -- on the presentation today or do
2 you want to wait until the transcript is available? The
3 transcript probably is available in about three weeks.
4 And then after three weeks you have probably about 30
5 days to submt sonething in witing to us to nake a

6 deci si on.

7 MR, WLLIAVS: [If it helps, Ms. Price --
8 CHAl RPERSON ANDERSON:  And it's no -- and
9 it's no new evidence. |It's basically based on what was

10 presented before. So it's not like you forgot to
11 bring -- to do sonething before. No. |It's basically --

12 that's why | said you would review the transcript and if

13 you -- there are things you want to bring out, but

14 not --

15 MR WLLIAVS: If it -- if it helps at al

16 | -- 1 intend to -- to waive the proposed concl usions of
17 law and findings and fact.

18 CHAI RPERSON ANDERSON:  Ri ght. And neani ng
19 that we'll just -- you have presented your case, and

20 we'll make a decision based on what's presented, that

21 you don't need to wait for -- to nmake closing argunents

22 and draw -- Ms. Price.
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1 MR, ALBERTI: Can | just -- just add that --
2 CHAI RPERSON ANDERSON:  Go ahead,

3 M. Aberti.
4 MR. ALBERTI: ~-- it's not -- it's not
5 very -- it's not very often that we have parties submt
6 that document for protests. Even in other cases it's --
7 it's seldomdone, but especially in protests it's not
8 typically done.
9 M5. PRICE: Well -- well, | guess |I'ma
10 little confused as far as we're -- you said you wanted
11 -- what we're asking for is outside of what we asked for
12 begin wth | guess or --
13 CHAI RPERSON ANDERSON: 1" m sorry.
14 MS. PRRCEE We -- we waive. | think we
15  wai ve.
16 CHAI RPERSON ANDERSON:  Al'l right. Gkay. So
17 The Board will issue a decision in 90 days. So hold on.
18 As chairperson of the Al coholic Beverage Control Board
19 for the District of Colunmbia and in accordance with
20  Section 405 of The Open Meetings Amendnent Act of 2010 |
21 nmove that the ABC Board hold a closed neeting for the
22  purpose of seeking |egal advice -- for seeking legal --
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1 legal advice on Case Nunmber 15-PRO- 00023, Touche as per
2 Section 405(b)4 of The OQpen Meetings Anendnent Act of
3 2010 and deliberating upon Case Nunmber 15-PRO 00023,

4  Touche for the reasons cited in Section 405(b)13 of The
5 Open Meetings Amendnent Act of 2010. Is there a second?
6 MR SHORT: Second.
7 CHAI RPERSON ANDERSON: M. Short has
8 seconded the motion. | will nowtake a role -- a roll
9 call vote on the notion before us now that it has been
10 seconded. M. Mller.
11 MS. M LLER  Agree.
12 CHAI RPERSON ANDERSON: M. Al berti.
13 MR. ALBERTI: | agree.
14 CHAl RPERSON ANDERSON: M. Short.
15 MR, SHORT: | agree.
16 CHAlI RPERSON ANDERSON: M. Silverstein.
17 MR. SILVERSTEIN. | agree.
18 CHAI RPERSON ANDERSON: M. Anderson. |
19 agree. As it appears that the notion has passed |
20  hereby give notice that the ABC Board will hold a cl osed
21 nmeeting in the ABC Board conference room pursuant to The
22  Opening Meetings Arendment Act of 2010 and issue an
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1 order within 90 days. Thank you very nuch for your
presentati on.
M5. PRICE: Thank you very mnuch.
MR. WLLIAMS: Thank you.

(Wher eupon the above-entitled matter was

2
3
4
5 CHAI RPERSON ANDERSON:  Ckay.
6
7  concl uded.)

8

9
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