HEARING 04/06/2016

NEW DODGE MARKET
1
2 GOVERNMVENT OF THE DI STRI CT OF COLUMBI A
3 ALCOHCOLI C BEVERAGE REGULATI ON ADM NI STRATI ON
4 ALCOHCOLI C BEVERAGE CONTROL BOARD
5
7 |IN THE MATTER OF:
8 HSR, Inc.,
9 t/a New Dodge Market Case Nunber 15- CMP- 00605
10 3620 14th Street NW
11  License Nunber 99565
12 Retailer B
13 ANC 1A
14 SHOW CAUSE HEARI NG
15 - - - - - - - - - - - - - - X
16 Wednesday, April 6, 2016
17 Wher eupon, the above referenced nmatter canme on for
18 hearing at the Al coholic Beverage Control Board, Reeves
19 Center, 2000 14th Street, N.W, Suite 400S, Wshi ngton,
20 D.C. 200009.
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1 PROCEEDI NGS
2 CHAI RPERSON ANDERSON:  Ms. Gephardt, is the
3 licensee here for your case? | know we're early. For
4  Dodge Market. | nmean we can wait until 10:00.
5 MS. CEPHARDT: |f he's avail able.
6 CHAI RPERSON ANDERSON:  Are you ready? |It's
7 --it's early. Are you ready to nove forward or -- or
8 do you want to start at 10:007?
9 MS. CGEPHARDT: | have a chance to speak to
10 him
11 CHAI RPERSON ANDERSON:  Wel |, okay. W'll be
12 in recess until 10:00 then.
13 MS. GEPHARDT: Ch, okay.
14 CHAl RPERSON ANDERSON:  Al'l right. Al
15 right. Thank you.
16 [OFf the record at 9:48 a.m]
17 (Wher eupon, the above-entitled natter was
18 recalled.)
19 CHAI RPERSON ANDERSON:  Al'l right. The next
20 case on -- we now nove to a show cause hearing. 1Is --
21 let me -- oh, yeah. The Dodge Cty folks are here,
22 right?
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1 MS. CGEPHARDT: |'msorry?
2 CHAI RPERSON ANDERSON:  The Dodge City -- the
3 Dodge Market folks are here. No. | thought they were.
4 That's -- that's why | was -- yeah. Gkay. That's why |
5 was -- | thought the person was here.
6 (Wher eupon, the above-entitled natter was

7 recalled.)

8 All right. Gkay. W're going to nove back
9 to our norning calender and the next case on our

10 calender is our show cause hearing, Case Nunber

11 15-CWP- 00605 New Dodge City (sic), License Nunber 99565.
12 WII the parties please approach.

13 MS. GEPHARDT: Chrissy Gephardt on behal f of
14 the District of Col unbia.

15 CHAI RPERSON ANDERSON: | do not see the

16 licensee here. Do you know, Ms. Gephardt, whether or

17 not they were given notice for this hearing?

18 MS. GEPHARDT: | -- let's see. They were
19 given -- yes, | do see that they were given notice. It
20 was issued on -- let's see. Well, the notice was issued

21  on January 20th, 2016, and it was received by the

22 licensee on the 21st of January.
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1 CHAl RPERSON ANDERSON:  Al'l right. Al
2 right. Thenis -- is the Government ready to nove
3 forward?
4 MS. CEPHARDT: Yes, the Governnent is ready.
5 CHAI RPERSON ANDERSON: Al right. Then

6 would the Governnent have -- wish to have an opening

/7 statement?

8 MS. CGEPHARDT: Just brief, there is a no

9 manager on duty case. So you will hear testinony from
10 an ABRA investigator who was present when he | earned

11 that a -- an ABC nanager was not in the establishnent at
12 the time that he arrived which was within the hours that
13 the business was supposed to be open. And you wll also
14  hear that the establishment failed to post their ABC

15 license in a conspicuous |ocation while he was there.

16 So I'd like to call ny first wtness.

17 CHAI RPERSON ANDERSON:  And who is your first

18 W t ness?

19 M5. GEPHARDT: Shawn Townsend, ABRA
20 investigator.
21 CHAI RPERSON ANDERSON:  Al'l right.

22 M. Townsend, do you swear or affirmto tell the truth
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1 and nothing but the truth?
2 MR TOMSEND: Yes.
3 CHAI RPERSON ANDERSON:  Thank you. Have a
4 seat. Your w tness.
5 MS. GEPHARDT: Al right. Hello,
6 M. Townsend.
7 MR, TOANSEND: Good nor ni ng.
8 MS. GEPHARDT: Can you pl ease state your
9 nane and spell it for the record.
10 MR. TOANSEND: Shawn Townsend, S-H A-WN,
11 T-OWN- S E-N-D.
12 CHAI RPERSON ANDERSON: And M. Townsend,
13  where do you work?
14 MR. TOMNSEND: The Al coholic Beverage
15 Regul ation Adm nistration.
16 MS. GEPHARDT: And what is your title?
17 MR. TOMSEND: | nvestigator.
18 MS. GEPHARDT: And briefly what is the role
19 of an investigator?
20 MR, TOMNSEND: W conduct inspections and
21 investigations of |licensed ABC establishnents in the
22 District of Col unbia.

@ender Legal Solutions 888.445.3376 www.olenderreporting.com
A Global Litigation Solutions Company 202.898.1108 Worldwide Coverage


http://www.olenderreporting.com

HEARING 04/06/2016

NEW DODGE MARKET 7
1 MS. CEPHARDT: (kay. And are you famliar
2 wth alicensee by the nane of New Dodge Market?
3 MR TOMSEND: Yes.
4 MS. GEPHARDT: And did you have occasion to
5 visit New Dodge Market on Tuesday, Septenber 8th at

6 approximately 2:30 p.m?
7 MR TOMSEND: Yes.
8 MS. CGEPHARDT: And what was the purpose of

9 your visit?

10 MR. TOANNSEND: To conduct a regul atory
11 inspection.
12 MS. GEPHARDT: Ckay. And when you entered

13 the establishnment, what happened?

14 MR, TOMSEND:. | spoke to a male enpl oyee,
15 and he -- he -- his nane was Tekeste Abeta and he stated
16 that he was the manager on duty. However, when asked

17 he -- he inforned ne that he was not an ABC manager and
18 an ABC manager owner wasn't present.

19 MS. CGEPHARDT: Ckay. Did he indicate

20 whether there -- there was an ABC manager that had been
21 there earlier or that there would be one later, or

22 mean what was his response to that?
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1 MR. TOMWNSEND: He stated that the -- that
2 the owner was -- was not present. However, an ABC
3 manager | believe usually comes in in the evening tine
4 to the establishnent.
5 MS. CGEPHARDT: (kay. And did you ask if the

6 establishment has an ABC nanager ?

7 MR TOANSEND: Yes.
8 MS. CGEPHARDT: And what was their response?
9 MR, TOMSEND. That they do have one, but

10 they weren't present at the tine.

11 MS. CEPHARDT: (kay. So when -- did you

12 have an occasion to return to the establishnment the next
13 day, Septenber 9th, 20157

14 MR TOMSEND: | did. So just to back up

15 on -- on Tuesday, Septenber 8th | conpleted the

16 inspection and informed the nanager on duty that it was
17 in fact a violation for not having an ABC manager or
18 owner present during the -- the establishment's |icense

19 hours of sale. So | returned on Wednesday, Septenber
20 9th to -- to issue a violation -- a citation for the no
21  ABC manager charge. And | spoke to the owner Ms. Emebet

22 Habt emari am and i nfornmed her of the -- the violation
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1 that occurred on Tuesday, Septenber 8th.
2 MS. CGEPHARDT: kay. And what -- what el se
3 did you talk about with Ms. Habtemariam
4 MR TOMSEND. So | -- after issuing the
5 citation for $500 to the owner she inforned me that she
6 had sonme questions about the fine amount which was $500.
7 And she stated that -- during that conversation she
8 stated that she had just taken over the license in July
9 of 2015 and was not aware of any prior violations. So
10 at that point | cane back to ABRA, checked our records,
11 and confirmed that she had in fact taken over the
12 license in July and did not have any prior ABRA
13 violations. So | returned on Septenber 22nd and issued
14  the correct fine amount of $250 for the violation that
15 occurred on Septenber -- Septenber 8th.
16 MS. CGEPHARDT: (kay. So when you were at
17 the establishnent on Septenber the 9th did you ask if
18 there was an ABC nmanager on duty?
19 MR TOANSEND: | did not because M.
20  Habtemariam was the owner and she was present.
21 MS. GEPHARDT: | see. | see. Ckay. And
22 what else did you -- what el se were you | ooking for when
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1 you were there and that you m ght have noticed?
2 MR. TOAWNSEND: So during that -- during that
3 visit where | wote the -- well, when | wote -- when
4  conducted the inspection as well as when | returned to
5 issue the citation | -- | noticed that the -- the ABC
6 license that was posted was -- was not the valid |icense
7 of the -- of this owner, she had the old license stil
8 posted. So at that point | realized that she was al so
9 inviolation of not having the proper |icense posted --
10 ABC |l icense posted.
11 MS. CEPHARDT: (kay. And did you address
12 that issue with her?
13 MR TOMWSEND: | did. Yes, | did. And she
14 was issued a warning citation for the correct |icense
15 not being posted.
16 MS. CGEPHARDT: (kay. Thank you. That's al
17 | have for this witness.
18 CHAI RPERSON ANDERSON: Do we have any
19 questions of the witness by the board?
20 M5. MLLER | have a few.
21 CHAl RPERSON ANDERSON:  Yes, Ms. Ml ler.
22 M5. MLLER Good nmorning. M. Townsend.
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1 MR. TOANSEND: Good nor ni ng.
2 M5. MLLER \Wen -- when you went to the
3 establishnent on September 8th did you see any al coholic
4  beverages being served?
5 MR. TOMWSEND: | don't recall. | don't
6 recall if I saw any --
7 M5. MLLER kay.
8 MR. TOMNSEND: -- any al cohol being sold.
9 MS. MLLER And when you spoke to the owner
10 did you ask her if she was aware that an ABC manager or
11 owner had to be present during the |icensed hours of
12  sale?
13 MR, TOANSEND:  Yes.
14 M5. MLLER And what was her response?
15 MR TOANSEND: She stated that she was aware
16 and she thought that her ABC nmanager was -- was present
17 on that particular -- on Septenber 8th.
18 M5. MLLER (kay. So according to her it
19 wasn't just evenings that an ABC manager was to be
20 comng in?
21 MR, TOMSEND: Correct.
22 M5. MLLER Okay. Thank you. That's all I
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1  have.
2 CHAI RPERSON ANDERSON:  Any ot her questions
3 by any other board nmembers? Al right. Hearing none,
4  does the Governnent -- does the Governnent have any
5 followup questions for this wtness based on the

6 questions by Ms. Mller?
7 M5. GEPHARDT: No, | do not.
8 CHAI RPERSON ANDERSON: Does the Gover nnment

9 have any other wtnesses at the present?

10 MS. GEPHARDT: No, | do not.

11 CHAI RPERSON ANDERSON:  Does t he Gover nnent
12 rest?

13 MS. CGEPHARDT: The Government rests.

14 CHAI RPERSON ANDERSON:  Prior -- are there
15 any docunents -- are there any docunents that the

16  Government wish to make a part of the record, nove into
17  evidence?

18 MS. CGEPHARDT: No docunents. Just the

19 testinmony of ny witness.

20 CHAI RPERSON ANDERSON:  |s there -- is there

21 a report, the ABRA report?

22 MS. GEPHARDT: | mean | -- you mean you want
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1 netoask if the Board's -- or the investigative report
2 is entered into evidence?
3 CHAI RPERSON ANDERSON: | think so.
4 MS. CEPHARDT: (kay. |'ve never done this
5 before. Ckay. Yes. So l'd like to ask that the
6 investigative report be entered into evidence in this
7  case.
8 CHAI RPERSON ANDERSON:  So nmoved. It will --
9 it wll --it's a part of the record. | nean | think

10 what we need to do is to clear the process so therefore
11 we know what docunents. | don't necessarily want it to
12 be that folks at, you know, ABRA's records. | don't

13 know what's in ABRA's records. So therefore when | --
14 if I"'mgoing to go back and deliberate, | need to know
15 what docunments are in evidence that you need ne to | ook
16 at. So if you're -- if you are introducing the -- the
17 case report that was done by the -- by the investigator,
18 then so be it, it's a part of the record for us to

19 consider. So that's a part of the record since -- based

20 on the nmovenent of the docunent.

21 MS. CGEPHARDT: Right. | nean -- yes. | --
22 | ask that the case report be entered into evidence, the
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1 actual paper report.
2 CHAI RPERSON ANDERSON:  Yes. So it is a part
3 of the --
4 MS. CEPHARDT: As -- but it's Board Exhibit
5 1, right?
6 CHAI RPERSON ANDERSON:  Yes.
7 MS. GEPHARDT: Ckay.
8 CHAl RPERSON ANDERSON:  Al'l right. So -- and
9 so | always want as part of these proceedings for the
10 attorneys to nove these in so therefore it's clear to
11  everyone what are the documents that the Governnent --
12 MS. GEPHARDT: Onh, | see.
13 CHAI RPERSON ANDERSON:  Yes.
14 MS. GEPHARDT: Right. Wat the board relied
15 on when they nade their decision. Got you.
16 CHAI RPERSON ANDERSON:  Al'l right. Thank
17  you.
18 MS. CEPHARDT: Well, as long as we're doing
19 that then | would also like to enter in Exhibit -- Board
20  Exhibit Nunber -- well, it says Board Exhibit Nunmber 1
21 which is essentially the -- the regulatory inspection
22  which has the hours of sale.
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1 MR. ALBERTI: Are those -- excuse ne. Are
2 those part -- | think those are exhibits to the

3 investigative report; is that correct? So you've

4 already --

5 MS. CEPHARDT: Right.

6 MR. ALBERTI: You've already asked that we
7 have the investigative report.

8 MS. CGEPHARDT: (kay.

9 MR. ALBERTI: And those are -- those are

10 included as part of that. So --

11 MS. CEPHARDT: (kay. | was just thinking of
12 the actual witten report. But yeah. Ckay.

13 CHAI RPERSON ANDERSON:  Yeah. They're

14 part -- they're part of that one document. So | wll --

15 we will put all the case report along with the

16 exhibits --
17 MS. GEPHARDT: (Ckay.
18 CHAl RPERSON ANDERSON:  -- are part of the

19 record.
20 M5. GEPHARDT: G eat.
21 CHAI RPERSON ANDERSON:  Al'l right. Does the

22  CGovernment wish to make a closing statenent?
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1 MS. GEPHARDT: Well, on --
2 CHAI RPERSON ANDERSON: 1" m sorry.
3 M. Townsend, you are -- you're free to go. Thank you.
4 MS. GEPHARDT: Yes. He's free to go. There
5 were two charges in this case; not having a |icensed ABC

6 nmanager on the prem ses during the hours that alcoholic
7 beverages were permtted to be sold, served, or

8 consunmed. In this case when he arrived there was no ABC
9 manager on duty, and his arrival was at 2:30 p. m which
10 is within the hours of sale -- sale and service. Wen
11 M. -- M. Townsend returned the follow ng day and he

12 spoke to the owner of the business and she indicated

13 that she had just acquired the business fromthe

14  previous owner. But when M. Townsend | ooked on the

15 wall at the ABC license it was an old ABC nunber. It

16 was still the ABC nunber fromthe previous owner so he
17  charged her with a violation for not having an ABC

18 license posted in a conspi cuous place, obviously in this
19 case the right one. And so therefore the Governnment has
20 proved these two charges. And thank you.

21 CHAl RPERSON ANDERSON:  What -- what is it

22 that the Governnent is asking? Wat -- for the first --
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1 for the two charges --

2 MS. GEPHARDT: Ri ght.

3 CHAI RPERSON ANDERSON:  -- what is it that

4 the CGovernnent is asking ABRA to do?

5 MS. CGEPHARDT: Well, for Charge 1 the

6 CGovernment would be asking for a $350 fine. And |et

7 me -- let me think about this for one second.

8 MR. ALBERTI: Ms. Cephardt, | noticed

9 this -- | think you're going there, but | noticed that a
10  warning has already been issued for the second charge.
11 MS. CGEPHARDT: Right. Well, that's what |
12 was just about to -- yeah.

13 MR. ALBERTI: Okay. Al right.

14 MS. GEPHARDT: So apparently a warning has
15 already been issued for the ABC |icense. And so | guess
16 the Government will dismss that charge.

17 CHAlI RPERSON ANDERSON:  And so basic you're
18 asking the Government -- you're asking The Board to fine
19 the -- the licensee $350 for Charge 1; is that correct?
20 M5. GEPHARDT: That's correct.

21 CHAI RPERSON ANDERSON:  Ckay. All right.

22  Thank you.
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1 MS. CGEPHARDT: Thanks.
2 CHAI RPERSON ANDERSON:  As chai rperson of the
3 Alcoholic Control Board for the District of Colunbia in
4 accordance with Section 405 of the Open Meetings
5 Amendment Act of 2010 | nove that the ABC hold a cl osed

6 neeting for the purpose of seeking |egal advise from our
7 counsel on Case Nunmber 15- CVMP-00605, New Dodge Mar ket
8 for the reasons cited in Section 45(b)13 of the Open

9  Meetings Amendnent Act of 2010. |Is there a second?

10 MR. SILVERSTEIN. Second.
11 CHAI RPERSON ANDERSON: M. Silverstein has
12 seconded the nmotion. And well, then | guess | was

13 supposed to say deliberated upon Case Nunber

14  15- CVP- 00605 New Dodge City (sic) for the reasons cited
15 in Section 40513 of the Open Meetings Amendnent Act of
16 2010. Now that I'masking for a second -- |'ve asked

17 for a second. M. Silverstein has seconded the notion.
18 | will nowtake a roll call vote on the notion before us

19 now -- now that it has been seconded. M. Ml er

20 MS. MLLER  Agree.
21 CHAI RPERSON ANDERSON: M. Al berti .
22 MR, ALBERTI: | agree.
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1 CHAl RPERSON ANDERSON: M. Short.
2 MR, SHORT: | agree.
3 CHAI RPERSON ANDERSON: M. Silverstein.
4 MR. SILVERSTEIN. | agree.
5 CHAlI RPERSON ANDERSON: M. Ander son,
6 agree. It appears that a notion has passed, | hereby
7 give notice that the ABC Board will hold a closed
8 meeting in the ABC conference room pursuant to the QOpen
9  Meetings Amendnent Act of 2010 and issue an order within
10 30 days. Ckay. Thank you. Al right. What time is
11 it? It's 10:35. Let nme get ny schedul e back.
12 (Wher eupon the above-entitled matter was
13 concl uded.)
14
15
16
17
18
19
20
21
22
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