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FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER 

INTRODUCTION 

This matter arises from the Application to Renew a Retailer's Class CR License 
(Application) filed by Tropicalia Project, LLC, tla Bossa Brazilian Bistro (Applicant) at 
premises 2463 18th Street, N.W., Washington, D.C. 20009. Kalorama Citizens Association 
(KCA) filed a protest against the Application, alleging that the Applicant's establishment 
has a negative impact on the neighborhood's peace, order, and quiet. The Alcoholic 
Beverage Regulation Administration (ABRA) assigned Case No. \3-PRO-00032 to this 
protest. The Board finds in favor of the Applicant, and renews the Applicant's license. 



Procedural Background 

ABRA gave notice on March 15,2013 that the Applicant had filed to renew its 
Retailer's Class CR License. The Protestant, represented by Denis James, on behalf of the 
KCA, filed a timely opposition to the Application on April 29, 2013 , pursuant to District of 
Columbia (D.C.) Official Code § 25-602. ABRA Protest File No. I3-PRO-00032. The 
protest grounds were the adverse impact on the establishment of peace, order and quiet 
pursuant to D.C. Official Code § 25-313. 

The parties came before the Alcoholic Beverage Control Board (Board) for a Roll 
Call Hearing on May 13 ,2013, and a Protest Status Hearing on June 19,2013. The Protest 
Hearing occurred on October 9, 2013. 

On October 8, 2013, the Applicant filed a Motion to Dismiss, arguing that the 
Protestant, KCA, lacked standing pursuant to D.C. Official Code § 25-601 (3)(B). The 
Applicant relied on an outdated version of the law that required duly incorporated citizen 
associations to provide notice at least ten days before the date of a meeting where a 
resolution may be adopted to file a protest. The Board took administrative notice that D.C. 
Official Code § 25-601(3)(B) was amended by Council in 2013 to reduce the notice 
requirement from ten days to seven. The KCA gave notice of its April 18, 2013 meeting on 
April 11,2013. Thus the Board found that the KCA's notification to the Applicant was 
timely, and that the KCA had standing to protest the renewal of the Applicant's license. 

FINDINGS OF FACT 

The Board, having considered the evidence, the testimony of the witnesses, the 
arguments of the parties, and all documents comprising the Board's official file, makes the 
following findings: 

I . On May 6, 20 I 0, a Transfer Application to New Location from 2465 18th Street, 
N.W., Washington, D.C. to 2463 18th Street, N.W., Washington, D.C. was submitted to 
ABRA. ABRA Licensing File No. ABRA-084505. A Notice ofthe Public Hearing was 
published in the D.C. Register on May 14,2010, and no protest was filed against the 
Transfer Application. ABRA LicenSing File No. ABRA-084505. On July 14,2010, the 
Application was approved with endorsements for Entertainment with Cover Charge, and a 
Sidewalk Cafe. ABRA Licensing File No. ABRA-084505. The license was issued on 
October 4,2010. ABRA Licensing File No. ABRA-084505. 

2. The establishment's Certificate of Occupancy, dated October I , 2010, provides that 
there are 62 seats and an occupancy load of 150. ABRA LicenSing File No. ABRA-084505. 

3. The hours of operation are from II :00 a.m. to 2:00 a.m. Sunday through Thursday, 
II :00 a.m. to 3 :00 a.m. on Friday and Saturday, with alcohol sales permitted during all 
hours of operation. Protest Report at 6; ABRA Licensing File No. ABRA-084505. 

4. The establishment's hours of operation for the entertainment and the sidewalk cafe 
are II :00 a.m. to 2:00 a.m. Sunday through Thursday, 11:00 a.m. to 3:00 a.m. on Friday 
and Saturday. ABRA Licensing File No. ABRA-084505. 
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5. The establishment has an existing Settlement Agreement (formerly known as a 
Voluntary Agreement) dated September 11 , 2000. The signatories to the Agreement are 
Anthony Opare, on behalf of Ghana Cafe, Linda Softli , on behalf of Advisory 
Neighborhood Commission (ANC) I C, and Denis James, on behalf of the KCA. The 
Applicant in the instant case is not a signatory to the 2000 Settlement Agreement. ABRA 
Licensing File No. ABRA-084505 

A. Investigator Kofi Apraku 

6. ABRA Investigator Kofi Apraku conducted an investigation of the Application, and 
authored the Protest Report submitted to the Board. Transcript, October 9, 2013 at 20; see 
generally ABRA Protest File No. 13-PRO-00032, Protest Report. The Applicant's 
establishment sits in a C-2-B commercial zone, which permits matter-of-right medium 
density commercial development and housing. Tr. 10/9113 at 27, 61. ABRA's records 
show that there are 71 ABRA licensed establishments located within 1,200 feet of the 
establishment: 43 restaurants, 16 taverns, nine Class B stores (an establishment which sells 
beer/wine), and three Class A stores (an establishment which sells beer/wine/spirits). 
ABRA Protest File No. 13-PRO-00032, Protest Report. 

7. Investigator Apraku testified that he interviewed Denis James during the 
preparation of his Protest Report Tr. 10/9113 at 25. Mr. James stated that the establishment 
created unnecessary noise in the neighborhood due to its loud, lively music. Tr. 10/9113 at 
25. He further stated that the establishment opens its front doors and allows music to blare 
needlessly into the street. Tr. 10/9/ 13 at 25. Additionally, the sidewalk cafe operated over 
its legal occupancy. Tr. 10/9/ 13 at 25. Lastly, Mr. James stated that the Applicant has not 
been cooperative in making changes to the existing Settlement Agreement. Tr. 10/9/ 13 at 
25. 

8. Investigator Apraku also interviewed Richard Bianco, Counsel for the Applicant. 
Tr. 10/9113 at 26. Investigator Apraku testified that Mr. Bianco stated that the 
establishment has worked with the community to address any noise issues. Tr. 10/9/ 13 at 
26. Neither he, nor his client, was aware of any noise issues. Tr. 10/9113 at 26. Mr. Bianco 
further stated that the ANC had decided not to protest the Renewal Application because of 
how well the establishment worked with the neighborhood. Tr. 10/9/13 at 26. The 
establishment adheres to the existing Settlement Agreement and a new Settlement 
Agreement is unwarranted. Tr. 10/9113 at 26. 

9. ABRA Investigator Kofi Apraku and other ABRA investigators visited the 
Applicant's establishment on 13 separate occasions between Monday, June 24, 2013 and 
Saturday, July 20, 2013 . ABRA Protest File No. 13-PRO-00032, Protest Report. None of 
the visits showed any issues with regard to loitering, littering or criminal activity. Tr. 
10/9113 at Jd at 28, 30. Nor did the investigators find any concerns regarding adequate 
peace, order and quiet issues. Id. at 28, 52. 

10. Investigator Apraku testified that it was difficult for him to determine how much 
noise was generated by the Applicant's establishment, due to the inability to attribute noise 
to anyone establishment in the Adams Morgan neighborhood. Tr. 1019113 at 28, 29. 
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Investigator Apraku did not find any noise complaints filed against the Applicant or any 
listed in the Applicant's investigative history. Tr. 10/9/13 at 29. 

11. On one of his Friday night visits at 2:45 a.m., Investigator Apraku, while standing 
outside, heard music coming from inside the establishment. Tr. 10/9/13 at 31-33, 35. The 
music was of a jazz or instrumental nature. Tr. 10/9/ 13 at 31,39. The music blended in 
with entertainment produced by neighboring licensed establishments. Tr. 10/9113 at 32,33, 
40. The windows and doors to the establishment were closed at the time of Investigator 
Apraku's visit. Tr. 10/9/13 at 33, 42. 

12. When Investigator Apraku stood near the curb where the sidewalk meets the street, 
he could not hear the music generated by the Applicant. Tr. 10/9/ 13 at 36, 38. He then 
moved toward the establishment to establish a point at which he could hear the music. Tr. 
10/9/ 13 at 36-38. Investigator Apraku determined that the noise from the establishment 
contributed to the general noise in the neighborhood. Tr. 10/9113 at 41. It was difficult for 
him to identify or isolate noise to a particular establishment because there are a number of 
establishments with entertainment that contribute to the noise within the Adams Morgan 
corridor. Tr. 10/9113 at 43,49-50, 59-60. The Applicant is no louder than other 
establishments in the neighborhood. Tr. 10/9113 at 49-50. 

13. Investigator Apraku testified that the Applicant adopted sound proofing measures. Tr. 
10/9113 at 45. There is a sound-absorbing device mounted above the stage that prevents 
noise from leaving the establishment. Tr. 10/9/13 at 46-47. 

B. Wagner Depinho 

14. Mr. Depinho is the owner of Bossa Brazilian Bistro located at 2463 18th Street 
N.W. ABRA Licensing File No. ABRA-084505. He is responsible for the day to day 
operations of the establishment. Tr. 10/9113 at 93, 115-117. Mr. Depinho is the cheffor the 
restaurant and he offers small plate dining to his patrons. Tr. 10/9/13 at 76,93 , 129. 

15. The restaurant offers live music such as Bossa Nova, and jazz from West Africa 
and Mali. Tr. 10/9/ 13 at 65, 67, 112. On Sunday nights, the establishment offers Irish 
music. Tr. 10/911 3 at 65. It offers music every night of the week but Mondays. Tr. 10/9/ 13 
at 67. The restaurant opens at 6:00 p.m. and the music stops at 2:00 a.m. on weekends. Tr. 
10/9/13 at 68, 75, 95. 

16. Mr. Depinho admits that when people enter and exit the establishment, music can 
be heard through the open door. Tr. 10/9113 at 65, 70, 106. He does not allow the windows 
to be open. Tr. 10/9113 at 70, 78,107. He believes the music offered at his restaurant is 
much more mellow than the neighboring establishments' entertainment. Tr. 10/9/13 at 65. 

17. Mr. Depinho has had few violations, though he did get a citation for "no ABC 
Manager on duty" when he stepped out to go to the store, and the licensed manager was 
off-duty. Tr. 10/9/13 at 66, 129-130. He now has two ABC licensed managers. Tr. 10/9/13 
at 78,129. He has never received any noise complaints from his neighbors. Tr. 10/9/13 at 
70, 119. MPD has never come to his establishment to notify him that he is generating too 
much noise. Tr. 10/9/13 at 71. 
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18. Mr. Depinho's business partner, Robert Coltun, is from New York and he works as 
a sound engineer. Tr. 10/9113 at 69, 73 , 111-116,121-123. Mr. Cultun also helps to secure 
the musical acts for the entertainment offered by the Applicant. Tr. 10/9/ 13 at III . Mr. 
Col tun installed panels in the ceiling and in the walls to muffle the noise and to prevent it 
from leaking through the windows and walls. Tr. 10/9113 at 69-70, 86-90. There is also a 
noise dampening curtain that hangs between the stage and the front door to help curb the 
sound. Tr. 10/9113 at 101-102, 107-110. 

19. Mr. Depinho is not seeking any changes to his current operations. Tr. 10/9/13 at 71. 
He is currently licensed to offer food and beverage on a sidewalk cafe with 15 seats. Tr. 
10/9/13 at 92,94,96-97,99-101. 

20. Mr. Depinho inherited an existing Voluntary Agreement when he purchased the 
ABC license from Ghana Cafe. Tr. 10/9/ 13 at 133-138. Ghana Cafe was located at 2465 
18th Street NW. Tr. 10/9/ 13 at 150. The Ghana Cafe license transferred to Bossa Bistro, 
located at 2463 18th Street NW. Tr. 10/9/ 13 at 150. 

C. Denis James on behalf of the Protestant, KCA 

21. Mr. James testified that his concerns were related to peace, order and quiet in the 
troubled Adams Morgan neighborhood. Tr. 10/9/13 at 153. He looked into this application 
in particular because the renewal placard did not contain information regarding the 
sidewalk cafe. Tr. 10/9113 at 154,159. He does not believe that the Applicant's sidewalk 
cafe is properly licensed. Tr. 10/9/ 13 at 168. 

22. Mr. James is also concerned that the Voluntary Agreement that transferred with the 
license from one address to a second address isn' t applicable to the operations of the 
licensed establishment at the second address. Tr. 10/9/ 13 at 156, 180, 203. He does not 
believe that the Applicant's inherited Voluntary Agreement is a useful tool for enforcement 
purposes because it contains different occupancy numbers and applies to a different 
building. Tr. 10/9113 at 199-200, 210-211, 217-220. 

23 . He contends that restaurants who do not meet their food sales requirements are 
more likely to cause disturbances. Tr. 10/9/13 at 161, 165. Mr. James also believes there is 
some confusion regarding the seating and occupancy figures for the Applicant's 
establishment. Tr. 10/9113 at 160-161,165-166,206,212-213. 

24. Mr. James also raised concerns about MPD incident reports and calls for service. 
Tr. 10/9113 at 169-179. He conceded that some of the incidents pre-date the Applicant's 
ownership of the establishment. Tr. 10/9/13 at 173. 

25. Mr. James would like to have the establishment end entertainment 15 minutes prior 
to closing, and he thinks the Applicant should be able to operate until 4:00 a.m. on New 
Year's Eve. Tr. 10/9/13 at 200-201. Additionally, he desires a condition that prohibits 
interior noise from being audible inside surrounding residences. Tr. 10/9/13 at 201 , 205, 
208. Mr. James does not have any concerns regarding the operations ofthe establishment. 
Tr. 10/9113 at 204. 
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CONCLUSIONS OF LAW 

The Board has the authority to renew the Applicant's Retailer's Class A License if 
it deems it appropriate for the neighborhood in which the license is located, and the 
Applicant otherwise qualifies for licensure. D.C. Official Code §§ 25-301,25-313 , 25-315. 
The Board may also impose conditions on the Applicant's license if the Board deems such 
conditions to "be in the best interest of the locality, section, or portion of the District where 
licensed establishment is .. . located." D.C. Code § 25-104(e). 

I. Peace, Order, and Quiet 

Protestant KCA argues that the Applicant's existing Sidewalk Cafe is not properly 
licensed and that establishments who do not meet their food sales requirements will have a 
negative impact on the neighborhood's peace, order, and quiet. While the Board 
appreciates that the KCA has concerns about the effect of existing licensed establishments 
along 18th Street, NW on the quality of life for visitors and residents alike, the KCA has 
provided no testimony or documentary evidence that the Applicant ' s establishment 
negatively impacts on the neighborhood' s peace, order, and quiet. 

By law, the Board is required to examine "[t]he effect ofthe establishment on 
peace, order, and quiet . . .. " D.C. Code § 25-313(b) (2). While the Board acknowledges 
the Protestant's concerns about issues of crime and late night noise in the Adams-Morgan 
corridor, the Board does not find that the establishment's operations have or will have any 
significant negative impacts on the peace, order and quiet of the surrounding community. 
ABRA's investigation concluded that there was no such impact on the community by this 
establishment. Testimony during the hearing did not disclose any negative impacts on the 
community by the restaurant currently located on the premises. Moreover, testimony 
concerning MPD calls to the establishment's address did not establish that such calls were 
in any way related to the Applicant's operations. The KCA appears to be attempting to 
correlate Respondent's unwillingness to enter into a new Settlement Agreement with the 
establishment having a negative impact on the peace, order and quiet of the neighborhood. 
This fact, in and of itself, does nothing to establish whether the Applicant's establishment 
has or will have a negative impact on the community. 

Indeed, the Board does not find anything to the contrary that the establishment has 
operated as anything other than a full-service restaurant. The testimony provided by the 
Applicant established that he and his business partner have taken measures to mitigate 
noise produced by the entertainment from emanating out into the neighborhood. 
Moreover, the testimony ofInvestigator Apraku indicates that the noise from the 
Applicant's establishment blends in with the noise throughout the corridor and is 
indistinguishable from other licensed establishments. 

The Board is only required to produce findings of fact and conclusions of law 
related to those matters raised by the Protestant in its protest. See Craig v. District of 
Columbia Alcoholic Beverage Control Bd., 721 A.2d 584, 590 (D.C. 1998) ("The Board's 
regulations require findings only on contested issues offact."); 23 DCMR § 1718.2. 
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Accordingly, based on the Board's review of the application and the record, the 
Board finds the Applicant has generally demonstrated its good character and fitness for 
licensure, and has satisfied all remaining requirements imposed by Title 25 of the D.C. 
Official Code and Title 23 of the D.C. Municipal Regulations. The Board further finds that 
renewing the Applicant's license does not threaten the neighborhood's peace, order, and 
quiet, and thus will place no additional conditions on the license. 
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ORDER 

Therefore, the Board, on this 26th day of March, 2014, hereby ORDERS that 

I. The Application to Renew a Retailer's Class CR License filed by Tropicalia 
Project, LLC, tla Bossa Brazilian Bistro is GRANTED. 

2. The Alcoholic Beverage Regulation Administration shall distribute copies of 
this Order to the Applicant and the Protestant. 

District of Columbia 
Alcoholic Beverage Control Board 

Under 23 DCMR § 1719.1 any party adversely affected may file a Motion for 
Reconsideration of this decision within ten (10) days of service of this Order with the 
Alcoholic Beverage Regulation Administration, Reeves Center, 2000 14th Street, NW, 
400S, Washington, D.C. 20009. 

Also, under section II of the District of Columbia Administrative Procedure Act, Pub. L. 
90-614, 82 Stat. 1209, D.C. Official Code § 2-510 and Rule IS of the District of Columbia 
Court of Appeals, any party adversely affected has the right to appeal this Order by filing a 
petition for review, within thirty (30) days of the date of service of this Order, with the 
District of Columbia Court of Appeals, 500 Indiana Avenue, N. W., Washington, D.C. 
20001. However, the timely filing of a Motion for Reconsideration under 23 DCMR § 
1719.1 stays the time for filing a petition for review in the District of Columbia Court of 
Appeals until the Board rules on the motion. See D.C. App. Rule 15(b). 
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