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INTRODUCTION

The Alcoholic Beverage Control Board (Board) renews the Retailer’s Class CN License
held by Park Place, Inc., t/a The Park Place at 14th (hereinafter “Park Place” or “Applicant™) and



finds good cause to amend the settlement agreement attached to the license, The Board’s
reasoning and changes to the agreement are described below.

Procedural Background

Park Place filed an Application to Rencw a Retailer’s Class CN License (Application)
and a timely Petition to Terminate a Settlement Agreement (Petition) requesting that the Board
renew its license and terminate a 2007 settlement agreement entered into with Advisory
Neighborhood Commission (ANC) 2F and 1400 K. Co., LLC (1400 K). In re Park Place, Inc..
t/a Park Place, Case No. 61135-07/014P, Board Order No. 2007-045, 1-2 (D.C.A.B.C.B. Aug.
15, 2007) (Order on Voluntary Agreement and Withdrawn Protests).

A, Procedural Background Related to the Renewal Application

On October 4, 2013, the Alcoholic Beverage Regulation Administration (ABRA)
provided public notice of the Application. Public Notice 13-PRO-000153 (Oct. 4,2014). The
notice indicated that the last day to object to the renewal of the license was November 18, 2013.
Id. On or before November 18, 2013, the Board received a timely objection from 1400 K.
ABRA Protest File 13-PRO-00153, Letter from John Patrick Brown, Jr,, Counsel, to Ruthanne
Miller, Chairperson, Alcoholic Beverage Control (ABC) Board, 1-3 (Nov. 15, 2013).

The parties came before the Board’s Agent for a Roll Call Hearing on December 2, 2013,
The parties then appeared before the Board for a Protest Status Hearing on February 19, 2014.

B. Procedural Background Related to the Petition to Terminate

The Board reviewed the Petition and found that the Petition satisfied D.C. Official Code
§ 25-446(d)(2), because it was filed during the Petitioner’s renewal period and after four years
from the date the Board originally approved the settlement agreement at issue in this matter. The
Petition also contained the affidavit required by § 25-446(d)(5). The Alcoholic Beverage
Regulation Administration (ABRA) then provided notice of the Petition to the parties to the
settlement agreement and the public in accordance with District of Columbia (D.C.) Official
Code § 25-446(d)(3).

ABRA provided public notice of the Petition on January 10, 2014, Notice of Public
Hearing 14-PRO-00005 (Jan. 10. 2014). The notice indicated that the last day to file objections
against the Petition was February 24, 2014, Id. The Petition was timely protested by 1400 K
and ANC 2F. The ANC later withdrew its protest, leaving 1400 K as the sole protestant. Inre
Park Place, Inc., t/a The Park Place at 14th, Case No. 14-PRO-00005, Board Order No. 2014-
090, 1-2(D.C.A.B.C.B. Mar. 12, 2014) (Order on Withdrawal of Protest of ANC 2F).

In Board Order No. 2014-088, based on the similarity of the facts and legal issues
surrounding the Application and Petition, the Board consolidated the matters into a single
hearing. Inre Park Place. Inc., t/a The Park Place at 14th, Case Nos. 13-PR0O-00153, 14-PRO-
00005, Board Order No. 2014-088, 1-2 (D.C.A.B.C.B. Mar. 12, 2014) (Order Granting Motion
to Consolidate Protests).




The Protest Hearing in this matter occurred on March 26, 2014, where the partics argued
their respective cases.

C. The Issues Under Consideration

There are two issues that must be addressed by the Board in this Order. First, based on
1400 K’s initial protest letters, the Board may only renew the Applicant’s license if the Board
finds that the request will not have a negative impact on peace, order, and quiet in the area
located within 1,200 feet of the establishment. D.C, Official Code §§ 25-446(d)(4), 25-602.
ABRA Protest File No, 13-PRO-00153, Roll Call Hearing Results (Dec. 2, 2013).

Second, the Board must also determine whether the Applicant’s settlement agreement
merits termination in accordance with D.C. Official Code § 25-446.

FINDINGS OF FACT

The Board, having considered the evidence, the testimony of the witnesses, the
arguments of the parties, and all documents comprising the Board’s official file, makes the
following findings:

1. Background

1. Park Place holds a Retailer’s Class CN License at premises 920 14th Street, N.W., and
has a settlement agreement attached to its license. See generally ABRA Licensing File No.
075548. The Board approved the settlement agreement on August 15, 2007. In re Park Place,
Inc. Board Order No. 2007-045, at 1-2, The agreement is between the Applicant, ANC 2F, and
1400 K. Id.

2. Park Place has no recorded violations in its investigative history. Profestant’s Exhibit
No. 2,72,

II. Testimony of ABRA Investigator Earl Jones

3. ABRA Investigator Earl Jones prepared the Protest Report related to this matter and
investigated the Application and the Petition. 7ranscript (1r.), Mar. 26, 2014 at 23. The
establishment is located in a C-4 zone. Id. Thirty licensed establishments operate within 1,200
feet of the establishment. Id. at 6, No schools, public libraries, or daycare centers are located
within 400 feet of the establishment, Id. at 8.

4, ABRA Investigators monitored the establishment eleven times between March 3, 2014,
and March 18, 2014. 7r., 3/26/14, at 27, Protest Report, at 10-11. Investigators found no
violations during the observation period, 7r., 3/26/14 at 27, Investigator Jones did not notice
any significant issues related to noise as well, Id. at 47-48. He also did not observe any trash in
the area. 1d. at 48.



5. Investigator Jones has conducted a number of investigations related to the establishment
in the past. Id. at 37. He described the owner as cooperative and helpful during his
investigations. Id. at 37.

6. Investigator Jones believed that the valet provision in the settlement agreement helped
manage the parking and traffic situation in the neighborhood. Id. at 54-55. He noted that there is
limited street parking in the neighborhood based on its location near 14th Street, N.W., K Street,
N.W., and I Street, N.W. Id. at 55. There are also many nightclubs and restaurants in the area.
Id. at 54. Therefore, the valet helps address the lack of strect parking in the area. Id. at 54-55.

III. The Testimony of Marc Barnes

7. Marc Barnes owns Park Place. Id. at 63. The establishment conducts nightlife activities
and provides a space for special events. Id, at 65.

8. The establishment does not have residential neighbors and is surrounded by commercial
businesses. Id. at 66.

9, Mr. Barnes has committed to maintaining a clean environment. Id. at 67. He regularly
engages in vermin control in the alleys near the establishment, Id.

10, Mr. Barnes is also committed {o keeping the valet. Id. at 68. He noted that the valet
provides a valuable service for his customers and generates revenue. Id. at 68-69.

11, Mr. Barnes also regularly hires the MPD Reimbursable Detail to help police the area. Id.
at 69. He also has employees working at a customer care station to assist with intoxicated
patrons. [d. at 70. He also regularly hires an emergency medical technician (EMT) whenever
the establishment is open. Id. Finally, the establishment has invested in an extensive security
camera system. Id. at 81.

12. The property value tax assessment of the premises in which the establishment is located
has risen from $5.7 million in the previous year to $8.3 million. Id. at 88.

13, Mr. Barnes believes that his settlement agreement merits termination. Id. at 91. He is not
aware of any other establishment in the neighborhood with a settlement agreement, Id. In
addition, he would continue to engage in policies that go beyond the bare minimum of the
agreement, such as hiring the MPD Reimbursable Detail, providing free taxis to intoxicated
patrons, having valet service, and maintaining cameras. Id, at 92-93, 97-98.

14.  Mr. Barnes noted that his general policy is not to allow new patrons into the
establishment after 1:30 a.m. or 2:30 a.m., depending on the night. Id, at 95.

15.  Mr. Barnes also believes it is unfair that the settlement agreement prohibits him from
selling his business without the permission of 1400 K. Id, at 96-97.



16.  Mr, Barnes attempted to negotiate an amended settlement agreement with 1400 K and
ANC 2F. Tr.,3/26/14 at 151-52, 160, Mr. Barnes’s wife notified both parties of his interest in
terminating the agreement by email on September 9, 2013, Petition to Unilaterally Amend or
Terminate A Settlement Agreement, 2 [Petition]; Tr., 3/26/14 at 160. Mr. Barnes also had his
attorney negotiate with 1400 K regarding the future of the settlement agreement. 7r., 3/26/14 at
160, The parties to the settlement agreement engaged in negotiations, but Park Place was unable
to reach an agreement with 1400 K.. Petition, 2. Mr. Barnes also negotiated with 1400 K at the
ABRA-sponsored mediation session. 1r., 3/26/14 at 151-52.

17.  The establishment currently is permitted to have a sidewalk café large enough to hold
twelve people. 1d. at 121-22.

18.  Mr. Barnes noted that the several competitors have moved into the area since the
agrecement was signed, including Lima, Opera, Lotus, Capital, Josephine’s, and Tattoo. Id. at
156. He further noted those establishments do not have settlement agreements, which put his
business at a competitive disadvantage. Id. at 156,

IV, The Testimony of Simon Carney

19. Simon Carney serves as 1400 K’s regional counsel. Id, at 180. His company owns the
building located at 1400 K Street, N.W. Id. at 181. The building has multiple tenants and retail
tenants on the first floor. Id. Mr. Carney stated that it benefits 1400 K to have the agreement run
to future owners of Park Place, because they cannot predict how future owners will operate the
establishment, Id. at 184,

20.  Mr. Carney also admitted that the parties have discussed changing various portions of the
agreement in the past. Id. at 183, 202, 220, see also id, at 293.

Y. The Testimony of Jackie Duke

21.  Jackie Duke oversees operations for Brookfield Office Properties, which manages the
property controlled by 1400 K. Id. at 246, The building at 1400 K Street, N.W., is used by
tenants twenty-four hours a day, seven days per week. 1d. at 247. The building provides security
for tenants, as well as other services. Id.

22.  Ms, Duke noted that Federal Express is a tenant of 1400 K. 1d. at 249, Federal Express
reported to 1400 K in 2010 that Park Place’s patrons were outside, tapping on the retail
establishment’s window, and taunting their customers. Id. at 249, 258. On another day, another
tenant complained that they found blood on their window. Id. at 251.

23.  Ms. Duke believes the agreement keeps the neighborhood . . , safe, neat and clean.” Id.
at 256. She believes Park Place has been a . . . good neighbor.” Id. at 263.



CONCLUSIONS OF LAW: RENEWAL APPLICATION

24,  The Board may approve an Application to Renew a Retailer’s Class CN License if the
Applicant demonstrates that the proposed establishment will not have an adverse impact on the
area located within 1,200 feet of the establishment. D.C. Code §§ 25-104, 25-313(b) (West
Supp. 2013); 23 DCMR §§ 1607.2; 1607.7(b) (West Supp. 2014). Specifically, the issue in this
case is whether the Application will have a negative impact on peace, order, and quiet;
residential parking needs; pedestrian and vehicular safety; and real property values.

25.  During renewal, “[t]he Board [also] consider[s] the licensee's record of compliance with
this title and the regulations promulgated under this title and any conditions placed on the license
during the period of licensure, including the terms of a settlement agreement.” D.C. Official
Code § 25-315(b)(1).

26.  The Board finds that Park Place has shown sufficient evidence to merit the renewal of its
license. It is undisputed that Mr, Barnes regularly hires the MPD Reimbursable Detail to provide
security, provides valet parking to his customers, and engages in extensive cleaning of the area
outside the establishment. Supra, at 4 6, 9, 10, 11. There is no evidence that property values in
the area have decreased due to the presence of Park Place. Supra, at § 12. Further, as of the date
of the hearing, Park Place has no recorded violations of Title 25 of the D.C, Official Code or its
settlement agreement. Supra, at § 2. Therefore, the Board finds that Park Place merits renewal
of its Retailer’s Class CN License.

CONCLUSIONS OF LAW: TERMINATION PETITION

27, Under D.C. Official Code § 25-446(d)(1), “Unless a shorter term is agreed upon by the
parties, a settlement agreement shall run for the term of a license, including renewal periods,
unless it is terminated or amended in writing by the parties and the termination or amendment is
approved by the Board. D.C. Official Code § 25-446(d)(1). Accordingly,

The Board may approve a request by fewer than all parties to amend or terminate a
settlement agreement for good cause shown if it makes each of the following findings
based upon sworn evidence:

{A)i) The applicant secking the amendment has made a diligent effort to locate all other
parties to the settlement agreement; or

(ii) [f'non-applicant parties are located, the applicant has made a good-faith
attempt to negotiate a mutually acceptable amendment to the settlement
agreemennt;

(B)  The need for an amendment is either caused by circumstances beyond the control
of the applicant or is due to a change in the neighborhood where the applicant's
establishment is located; and



(C)  The amendment or termination will not have an adverse impact on the
neighborhood where the establishment is located as determined under § 25-313 or
§ 25-314, if applicable.

D.C. Official Code § 25-446(d)(4)(A)-C).

28.  The Board amends the settlement agreement based on changes to the law that have
occurred since the agreement was executed in 2007. These changes will be described in the
Order section,

I.  PARK PLACE SATISFIED § 25-446(D)(4)(A) BY ATTEMPTING TO
NEGOTIATE AN AMENDED SETTLEMENT AGREEMENT IN GOOD
FAITH WITH 1400 K AND ANC 2F.

29.  The Board finds that Park Place satisfied § 25-446(D)(4)(A) through its negotiation with
the parties beginning in 2004,

30.  Under § 25-446(d)(4)(A), in order to terminate or amend a settlement agreement when
the other signatories have been located, it must be shown that “the applicant has made a good-
faith attempt to negotiate a mutually acceptable amendment to the settlement agreement.” § 25-

A46(dNA(AYD-(id).

31.  In Hank’s Oyster Bar, the Board stated that a licensee satisfies its obligation to attempt to
negotiate an amended settlement agreement in good faith by engaging in “honesty in fact in the
conduct or transaction concerned.” § 25-446(d)(4)(A)(i1); In re Leeds the Way, LI.C t/a Hank’s
Oyster Bar, Case Number 10-PRO-00094, Board Order No. 2012-319, § 54 (D.C.A.B.C.B. Sept.
12, 2012) citing Big Builders, Inc. v. Israel, 709 A.2d 74, 77 (D.C. 1998). Consequently, if the
licensee engages in negotiations with the other signatories to its agreement, the Board will only
deem such efforts unsatisfactory under § 25-446(d)(4)(A)(ii) if it is shown that the licensee
engaged in “fraud, deceit, or dishonesty.” In re Leeds the Way, LL.C t/a Hank’s Oyster Bar,
Board Order No. 2012-319, at § 55. The Board further notes that § 25-446(d)(4){(A) is not a
mechanism to second guess a licensee’s negotiating position—whether reasonable or
unrcasonable, In re Multi-Management. Inc., t/a Habana Village, Case Number 13-PRO-00094,
Board Order No. 2014-033, §4 32, 35 (D.C.A.B.C.B. Feb. 5, 2013)

32.  Here, the record shows that all of the parties to the agreement engaged in negotiations
over the agreement but reached an impasse.! Supra, at 4 16, 20. There is no allegation or
evidence that Park Place in engaged in fraud, deceit, or dishonesty. Therefore, the Board finds
that Park Place has provided sufficient evidence that it has satisfied § 25-446(d)(4)(A).

' The Board notes that ANC 2F agrees with Park Place that the agreement merits termination; however, without the
agreement of 1400 K, the agreement remains in effect unless terminated by the Board.



II. PARK PLACE DEMONSTRATED THAT SOME OF THE PROVISIONS
OF THE SETTLEMENT AGREEMENT MERITS AMENDMENT UNDER
§ 25-446(D)(4)(B) BASED ON A CHANGE IN THE LAW.

33, Park Place has provided sufficient evidence to demonstrate that an amendment is
warranted. Under § 25-446(d)4)(B), in order to terminate or amend a settlement agreement, a
licensee must show “[tlhe need for an amendment is either caused by circumstances beyond the
control of the applicant or is due to a change in the neighborhood where the applicant's
establishment is located.” § 25-446(d)(4)(B). The Board previously stated in Hank’s Oyster Bar,
that a change to the liquor law, which has a nexus (o the setflement agreement attached to a
applicant’s license, satisfies § 25-446(d)(4)(B). Inre Leeds the Way, LLL.C t/a Hank’s Oyster
Bar, Board Order No. 2012-319, at 19 57-63.

34, The Board approved the Park Place’s settlement agreement in 2007. Supra, atq 1.

As of May 1, 2013, the Council of the District of Columbia amended D.C. Official Code § 25-
723 for the purpose of extending the legal hours of operation for all on-premise retail license
holders on holidays and to place limits on settlement agreements, among other changes. D.C.
Official Code §§ 25-446.01-25-446.02, 25-723; see generally Council of the District of
Columbia, Omnibus Alcoholic Beverage Regulation Amendment Act of 2012, § 2 (effective
May 1, 2013, D.C. Law 19-3210). Under the new law, settlement agreements may not (1)
require the approval of third parties before a licensee may engage in an ownership change, § 25-
446.02(1 ) A); (2) require notice to third parties regarding the intent to transfer ownership, § 25-
446.02(1)B); (3) require the creation of restrictions that prevent a licensee from applying for
changes to its operation, including changing its hours, § 25-446.02(1)(E); (4) require the creation
of new administrative procedures beyond those required by ABRA or another D.C. agency, § 25-
446.02(2); (5) require a licensee to attend meetings, § 25-446.02(3); and (6) require the licensee
to submit documents to third parties. ID.C, Official Code § 25-446.02(5).

35.  Consequently, the Board finds that Park Place merits an amendment to its agreement that
aligns the agreement with current law. Finally, the Board finds that Park Place did not make a
sufficient showing that competition in the neighborhood or the addition of establishments to the
neighborhood without settlement agreements constitutes a sufficient change under § 25-
446(d)(4)B). Supra, at 9 13, 18. Therefore, the Board denies the request for termination and
solely approves the amendment of the agreement.

III.  PARK PLACE DEMONSTRATED THAT AMENDING THE
SETTLEMENT AGREEMENT WILL NOT RESULT IN AN ADVERSE
IMPACT UNDER § 25-446(D)(4)(C).

36,  The burden is on the Applicant to show that “[t]he amendment or termination will not
have an adverse impact on the neighborhood where the establishment is located as defermined
under § 25-313 or § 25-314, if applicable.” § 25-446(d)(4)(C). The Board determines that
amendments to a settlement agreement that align the agreement with current law shall generally
be deemed not to have an adverse impact on the neighborhood. To do otherwise, would require
the Board to act contrary to the intent of the Council of the District of Columbia when it
amended Title 25 in 2013, Therefore, the Board finds that the amendments o the agreement,



which the Board will describe in its Order below, shall not have an adverse impact on the
neighborhood.

IV.  THE BOARD’S ORDER GIVES ANC 2F’S ISSUES AND CONCERNS
GREAT WEIGHT.

37.  The Board recognizes that an Advisory Neighborhood Commission’s (ANC) properly
adopted written recommendations are entitled to great weight from the Board, See Foggy Bottom
Ass’n v. District of Columbia ABC Bd., 445 A.2d 643 (D.C. 1982); D.C. Official Code §§ 1-
309.10(d); 25-609. Accordingly, the Board “must elaborate, with precision, its response to the
ANC]J’s] issues and concerns.” Foggy Bottom Ass’n, 445 A.2d at 646, The Board notes that it
received a recommendation from ANC 2F,

38.  The Board agrees with ANC 2F’s recommendation to renew the Applicant’s license.
Letter from Matt Raymond, Chairperson, ANC 2F to Martha Jenkins, General Counsel, ABRA
(Mar, 7,2014),

35.  ANC 2F further recommends that the Board terminate the agreement for the following
reasons: (1) the agreement is unfair and discriminatoty; and (2) the concerns of a commercial
property holder should not be given as much weight as concerns raised by residents. Id.

40.  The Board considered the recommendation of ANC 2F, but found the ANC’s position
regarding the Petition unpersuasive. First, the settlement agreement was a contract entered into
by mutual agreement of the parties in this case; as a result, it cannot be characterized as unfair or
discriminatory.” Second, Title 25 does not require the Board to provide less weight to the
testimony and evidence provided by a commercial property owner. Consequently, for these
reasons, the Board is unconvinced by the recommendation of ANC 2F related to the Petition.

Y. THE PETITIONER SATISFIED ALL REMAINING REQUIREMENTS
REQUIRED BY TITLE 25.

41.  Finally, the Board is only required to produce findings of fact and conclusions of law
related to those matters raised by the Protestants in their initial protest. See Craig v. District of
Columbia Alcoholic Beverage Control Bd., 721 A.2d 584, 590 (D.C. 1998) (“The Board's
regulations require findings only on contested issues of fact.”); 23 DCMR § 1718.2.
Accordingly, based on the Application, the Petition, and this matter’s record, the Board finds that
Park Place has satisfied all remaining requirements imposed by Title 25 and Title 23 to merit
renewal of its license and the amendment of its settlement agreement.

2 In Mallof, the District of Columbia Court of Appeals stated, “[flerminating this voluntary agreement—negotiated
so that each party gained benefits and relinquished rights-—without first attempting to salvage the agreement by
amending i, was unfair.,” Malloff v, District of Columbia Alcoholic Beverage Control Board, 43 A.3d 916, 921
(D.C. 2012). As aresult, it appears the court strongly favors the unilateral amendment of an agreement, rather than
the unilateral termination, when possible,




ORDER

Therefore, the Board, on this 16th day of July 2014, hereby GRANTS the Application to
Renew a Retailer’s Class CN License filed by Park Place, Inc., t/a The Park Place at 14th.

IT IS FURTHER ORDERED that the settlement agreement entered into by Park Place,
1400 K, and ANC 2F shall be amended as follows:

1. The Board strikes the following sentence from section 2 (Nature of Business): “Any
change from this model shall be considered by all Parties to be a substantial change in
operation of great concern to residents and requires prior approval by the ABC Board.™

2. 'The Board strikes all of section 3 (Hours of Operation).®

3. The second sentence of section 9 (Rat and Vermin Control) shall be struck and replaced
with the following: “Applicant shall provide proof of its rat and vermin control contract
upon the request of the Board,”’

4. The last sentence of section 11 (License Ownership) shall be struck.®

5. Section 12 (Participation in the Community) shall be struck.’

* Only the Board has the authority to determine whether a change constitutes a substantial change under D.C.
Official Code § 25-762(a}-(b). Therefore, this specific provision must be struck because it runs contrary to the law
and creates a new substantial change procedure, which is prohibited by § 25-446.02(2).

* This provision requires Park Place to abide by the hours of operation in the agreement, requires notice to parties
regarding special events, and restricts patrons from entering the club after certain times. The Board notes that
current changes to the law allow licensees to operate beyond the hours outlined in the agreement and § 25-
446.02(1)(E) prohibits provisions that prevent the licensee from changing its hours; therefore, this portion of the
provision merits removal. The Board further eliminates the notice provision, because this constitutes an additional
administrative procedure in violation of § 25-446.02(2). The Board further eliminates the prohibition on new
patrons entering the premises after certain times, because the phrase “new patrons” is too vague to be enforced, does
net provide fair warning of what is proscribed, and the Board lacks confidence that an investigator can properly
distinguish between new and current patrons. Seg 23 DCMR § 1609.7 (The Board may reject or modify a settlement
agreement submitted to the Board when it “exceeds the Board’s expertise to enforce . . . .”) The Board further
eliminates the last paragraph of section 3, because it provides no fair warning of what constitutes “problems™ and
“good faith solutions™ and is too vague to be enforced. Settlement Agreement, § 3; id.

% The original language of this provision requires the licensee to submit documentation to the protestants. The
Board deletes this provision, because § 25-446.02(5) now prohibits provisions that require the submission of
documents to third parties.

% As written, this provision imposes a notice requirement on Park Place and deems such an event a substantial
change. The Board notes that this provision requires notice in violation of D.C. Official Code §§ 25-446,02(1)(A)
and (B) and creates new administrative procedures in violation of § 25-446.02(2). Therefore, the provision must be
deleted.

7 Settlement agreements may not require the licensee to attend meetings under § 25-446,02(3). Therefore, this
provision must be deleted.
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IT IS FURTHER ORDERED that all other provisions of the settlement agreements shall
remain in full force and effect.

ABRA shall provide copies of this Order to the Petitioner, ANC 2F, and 1400 K.

11



District of Columbia

We Control Board
YA

"Nick Albegti, Member

(Mike Silverstein, Member

I concur with the majority’s decision to renew the Applicant’s license as well as to amend
the settlement agreement. However, [ would go further and terminate the agreement, The
majority does not address the evidence in the record supporting the appropriateness of
terminating the agreement as a whole. Further, in my view, the majority undervalues the changed
circumstances in the neighborhood since the parties entered into the Settlement Agreement in
2007 and the impact on the establishment, including the arguments to this effect raised by ANC
2F to which great weight is to be afforded. When the Licensee entered into a Settlement
Agreement six years ago, it did so in light of great uncertainty and concern by the ANC and
MPD regarding what adverse impacts the establishment might have on the peace, order and quiet
of the neighborhood. These were projected adverse impacts. In the six years that ensued, the
Licensee has had no violations and maintains his establishment at the highest standards with
respect to cleanliness, safety, traffic and compliance with the law. In fact, the Licensee goes well
beyond the requirements set forth in the Settlement Agreement. Accordingly, neither the ANC
nor MPD have protested the renewal of the application. Further, the ANC, also a party to the
agreement, supports the termination of the agreement. The ANC argues that it no longer requires
all applicants to enter into a settlement agreement with them and that this establishment is unique
among other similar establishments in the Commercial Business District in being subject to a
settlement agreement. Accordingly, the ANC states that it is unfair and discriminatory treatment
to require this Applicant to continue to be subject to a settlement agreement.

The ANC also notes that the abutting neighbor, the party opposing the termination, is a
commercial property. While the building on that property is accessible to employees 24 hours a
day, the employees primarily work there in the day time when Applicant’s establishment is not in
operation, Moreover, the record reflects that the Applicant has been a good neighbor.

While the Applicant has shown that it has met all three tests under D.C. Official Code §
25-446(d)}{4) A)-(C) for terminating the agreement, i.e., diligent efforts to negotiate, need for the
termination is beyond the control of the applicant or due to a change in the neighborhood where
applicant’s establishment is located, and termination of the agreement will have no adverse
impact on the neighborhood in which the establishment is located as determined under § 25-313
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or § 25-314 (appropriateness standards), the Board has chosen to selectively amend provisions
based solely on changes in the law and not on changes in the neighborhood.

In Leeds the Way, LLC, t/a Hank’s Oyster Bar, Case No. 10-PRO-00094, Order No.
2012-319(D.C.A.B.C.B. Sept 12, 2012), this Board found that changes in the law affected the
character of the neighborhood and the value of the agreement, and terminated the entire

agreement. We did not dissect the agreement provision by provision. We stated with respect to
our interpretation of § 25-446(d)(4)(B) as follows:

Previously, we have interpreted the test created by (B) broadly. For example, in dicta in
Haydee's Restaurant, we wrote that the licensee could make the necessary showing in (B)
by, for example, pointing to the new shopping center in the neighborhood; highlighting
demographic and income changes; presenting evidence that the voluntary agreement no
longer provided any benefit to the community; or showing that the neighborhood was
undergoing severe economic distress. [n the Matter of NHV Corporation. In¢., tia
Haydee's Restaurant, Case No. 10-PRO-00113, Board Order No. 2011-51, 5-6n. 1
(D.C.A.B.CB. Mar. 9,2011), Likewise, in Madam's Organ, we said that the addition of a
new D.C, Circulator route through the neighborhood qualified as a change to the
neighborhood. In the Matter of 2461 Corporation, t/a Madam's Organ, Case No. II-PRO-
00016, Board Order No. 2012-250, 3 (D.C.A.B.C.B. Jun 6, 2012).

1d. at §[ 59.

It appears that there was good reason for the parties to enter into a Settlement Agreement
six years ago. Now that reason no longer exists, [t makes little sense to leave a Setflement
Agreement with little teeth but still a burden and & stigma to be borne by the Licensee. A

Licensee who has proven to be a good neighbor and who has voluntarily gone beyond what is
required by law in furtherance of peace, order and quiet, should not be sentenced with a
settlement agreement that has not been found necessary to serve the appropriateness goals, while
its competitors who entered the market after the Applicant without pressure to sign a settlement
agreement have a competitive advantage to operate without such constraints.

In sum, the tests for termination have been met, good cause has been shown and the
Board should grant the petition to terminate in accordance with our decision in Hank’s, supra,
and the cages cited therein.

pCrsSon

/, ,

4

es Short, Member

13



Under 23 DCMR § 1719.1 (2008), any party adversely affected may file a Motion for
Reconsideration of this decision within ten (10) days of service of this Order with the Alcoholic
Beverage Regulation Administration, Reeves Center, 2000 14th Street, NW, 4008, Washington,
D.C. 20009.

Also, under section 11 of the District of Columbia Administrative Procedure Act, Pub. L. 90-
614, 82 Stat. 1209, D.C. Official Code § 2-510 (2001), and Rule 15 of the District of Columbia
Court of Appeals, any party adversely affected has the right to appeal this Order by filing a
petition for review, within thirty (30} days of the date of service of this Order, with the District of
Columbia Court of Appeals, 500 Indiana Avenue, N.W,, Washington, D.C. 20001. However, the
timely filing of a Motion for Reconsideration under 23 DCMR § 1719.1 (2008) stays the time for
filing a petition for review in the District of Columbia Court of Appeals until the Board rules on
the motion, See D.C. App. Rule 15(b) (2004).
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THE DISTRICT OF COLUMBIA
ALCOHOLIC BEVERAGE CONTROL BOARD

In the Matter of: )
: )
Park Place, Inc. )
t/a Park Place )
. )
Application for a ) License No. 75548

New Retailer’s Class CN License . ) Case No. 61135-07/014P

at premises Order No. 2007-045
1918-920 14™ Street, N.W.

Washington, D.C.

e N N N

David W. Wilmot, Esquire, on behalf of the"AppIicant, Park Place, Inc.

Christopher J. Dyer, on behalf of Advisory Neighborhood Commission 2F and Lyle M.
Blanchard, Esquire, on behalf of 1400 K Co., LL.C, Protestants

BEFORE: Peter B. Feather, Acting Chalrperson
Vera M. Abbott, Member
Judy A. Moy, Member
Audrey E. Thompson, Member
. Albert G. Lauber, Member
Mital M. Gandhi, Member

ORDER ON VOLUNTARY AGREEMENT AND WITHDRAWN PROTESTS

The Application for a new Retailer’s Class CN license, having been protested,
came before the Alcoholic Beverage Control Board (Board) for a Roll Call hearing on
January 24, 2007, in accordance with D.C, Official Code § 25-601 (2001). Timely
letters of opposition were filed by Charles D. Reed, Chairman, on behalf of ANC 2F,
Simon Carney, Vice President and Regional Counsel, 1400 K Co., LLC and Diane
Groomes, Commander of the First District, Metropolitan Police Department.

The official records of the Board reflect that the Parties have reached an
Agreement which has been reduced to writing, properly executed, and filed with the
Board. Pursuant to the Agreement, dated July 26, 2007, the Protestants have agreed to
withdraw the protests, provided, however, the Board’s approval of the pending
application is conditioned upon the Licensee’s continuing compliance with the terms of
the Agreement.



Park Place, Inc.

t/a Park Place

License No, 75548

Case No. 61135-07/014P
Page Two

Accordingly, it is this 15th day of August 2007, ORDERED that:
1, The protests of ANC 2F and 1400 K Co., LLC are WITHDRAWN;

2. The Application of Park Place, Inc., t/a Park Place, 91 8-920 14% Sﬁ'eet,
N.W., Washington, D.C., for a new Retailer’s Class CN license is GRANTED;

3, The above-referenced Agreement is INCORPORATED as part of this Order;
and

4, Copies of this Order shall be sent to the Protestants and the Applicant.



Park Place, Inc.

t/a Park Place

License No. 75548

Case No. 61135-07/014P
Page Three

District of Columbia
Alcoholic Beverage Control Board

)ﬂf%{ A, //azﬁé‘éfv

Peter B. Feather, Acting Chairperson

/5 N iy

Vera M. Abbott, Member

{ujiy A Moy ) Member ()

Audrey E. Thompson, Member

Albert G, Lauber, Member

Mital M. Gandhi, Member

Pursuant to 23 DCMR § 1719.1 (April 2004), any party adversely affected may file a
Motion for Reconsideration of this decision within ten (10) days of service of this Order
with the Alcoholic Beverage Regulation Administration, 941 North Capitol Street, N.E.,
Suite 7200, Washington, D.C. 20002,



VOLUNTARY AGREEMENT

THIS VOLUNTARY AGREEMENT (“Agreemenit”) is made on this & day of

\ ‘ \ 2!5[ 2007 by and between Park Place Inc. t/a Park Place (“Applicant™), and Advisory
Neighbprhood Commission 2F and 1400 K Co. LLC (“Protestants™), (collectively, the “Parties”).

WITNESSETH

WHEREAS, Applicant has applied for a Nightclub license Class CN for a business
establishment (“Nightclub”) located at 918-920 14" Street, NW, Washington, D.C. (“Premises™);

WHEREAS, Protestants are the owner of 1400 K Street, N.W. (“Abutting Property”) and
Advisory Neighborhood Commission 2F (*ANC 2F™), and filed a timely protest (the “Protest™)
against the issuance of the Applicant’s license application pursuant to D.C. Official Code §25-
601(1)and 601(4), respectively,

WHEREAS, the Parties have agreed to enter into this Agreement and request that the
Alcoholic Beverage Control Board (“ABC Board™) approve the Applicant’s license application
conditioned upon the Applicant’s compliance with the terms of this written Agreement: and

WHEREAS, the Parties are desirous of entering into a Voluntary Agreement pursuant to
D.C, Official Code §25-446 for the operation and maintenance of the Nightclub in such a manner
as to minimize the effect on (i) the peace, order and quiet of the neighborhood and (ii) pedestrian
safety and vehicular traffic, and to chmmate the need for a Protest Hearing regarding the license
application.

NOW, THEREFORE, in consideration of the recitals set forth above and the mutual
covenants and conditions set forth below, the Parties agree as follows:

1. Recitals Incorporated. The recitals set forth ahove are incorporated herein by reference. |

2 Nature of the Business The Applicant will manage and operate a nightclub with an
emphasis on food, disc jockey and 2 variety of live entertainment, as noted below. Any
change from this model shall be considered by all Parties to be a substantial change in
operation of great concern to residents and requires prior approval by the ABC Board.

3.  Hours of Operation The Applicant’s hours of operation shall be as follows:
Sunday 8 am. -3 am,,

Monday through Thursday 8 am.-3 am.,
Friday and Saturday 8 a.m. — 4 am..



While the Applicant may not regularly conduct business for the entire duration of
these hours; due to special events, the Applicant reserves the right to operate for any or
all time periods named above ot such lesser hours as specified by DC government issued
licenses, The Applicant will notify the Protestants by fax or email at least 24 hours in
advance of any special event which would cause a high volume of pedestrians and traffic
outside the Nightclub or which would require extended hours. Applicant and Protestants
agree to provide each other with up to date contact information for a person at the
Nightclub and a person for the Abutting Property and for ANC 2F so the Parties can keep
open lines of communication at all times, The Applicant also agrees to not allow new
patrons to enter the Nightclub after 1:30 2.m. on Sundays through Thursdays and 2:30
a.m. on Fridays and Saturdays.

To the éxtent that there are problems resulting from the Applicant’s hours of
operation, the Parties hereto agree to meet to discuss in good faith solutions to such
problems including, at a minimurm, any necessary reduction in hours.

Square Footage and Occupancy. The square footage of the Nightclub is approximately
14,000 square feet in total. The cuwrrent maximum occupancy of the Nightclub,
according to submitted plans is 615 patrons.

Parking Arrangements. 1t is a principal concern of the Protestants that the Applicant’s
operation of the Nightclub does not create or exacerbate parking problems within the
ANC boundaries. Applicant has entered into and shall retain an agreement with U Sireet
Parking to provide parking for its patrons. A copy of such agreement is appended hereto
and incorporated herein. Applicant shall advertise the aveilability of parking on its
website as well as on a valet sign at the entrance to the Nightclub. To the extent this
contract with U Street Parking texminates for any reason, Applicant shall, within 30 days
from termination, enter into a like agresment to provide adequate off-street private
parking for its patrons. The Applicant will ensure that no vehicles are parked in the rear
of the Premises such that vehicles are on the abutting property at 1400 K St., N.W.

Sidewalk Café. Applicant plans to provide sidewalk caf€ seating for 12 patrons.
Applicant’s plans for such café are subject to notice to the ANC and it shall not be
precluded from giving its advice to any appropriate D.C. governmental agency or
instrumentality. ANC will not object to the 12-patron limit; Applicant agrees that it shall
not seek to expand the capacity of the sidewalk café without amendment of this
Agreement, Applicant will direct that its employees inspect the sidewalk café at least
once each hour to ensure its cleanliness, The sidewalk café shall close no later than 12
a.m.

Noise and Privacy. Applicant will strictly comply with the D.C. Code §25-725 and to
that end shall make architectural improvements to the property and take all necessary
actions to ensure that music, noise and vibration from the Nightclub are not audible from
within the adjacent properties. Applicant will also take reasonable steps to ensure that
music, noise, and vibration is not disruptive to the adjacent praperty owners’ reasonable
use of outdoor areas of their property. Should any sound, noise, or music be heard in any
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premises other than the Nightolub, Applicant will take immediate remedial action. If
necessary, Applicant will take reasonable steps to reduce noise emanating from the
Nightclub from the opening of the entry or exit doors.

Public Space and Trash. Applicant shall keep the sidewalk (up fo and including the
curb), tree box(es), curb, and alley clean and free of litter, bottles, and other debris in
compliance with D.C. Code and Municipal Regulations. Applicant shall police these
areas sufficiently to assure that refuse and other materials are promptly removed, The
Applicant agrees to obtain a dumpster to be placed in the rear of the building. Applicant
shall ensure that the area around the dumpster is kept clean at all times and the dumpster
is placed such that it does not encroach on the Abutting Propetty at 1400 K St., N.'W. and
so that no garbage is placed on the Abutting Property at 1400 K St., N.W,

Rats and Vermin Control. The Applicant shall provide rat and vermin control for its
property, At this present time, the intended pest control company shall be Terminix.
Applicant shall provide proof of its rat and vermin conirol contract upon the request of
the Protestants. Applicant shall have the Nightclub and the area around the Premises
properly cleaned at the end of each night to ensure that there are not garbage and odors
present the following morning,

 Security Cooperation in Stemming Illegal Drugs and Public Drinking, Protestants are

concerned that the large capacity sought by Applicant for the Premises will pose security
and crime issues. Applicant agrees that it shall take all necessary steps to minimize such
problems, including, without limitation, designating a sufficient number of employees to
assure adequate security and to control unruly patrons, whether inside or in the immediate
outside area; monitoring for and prohibiting sales or use of illegal drugs within or about
the Premises, maintaining contact and cooperating with police and other enforcement
officials when known or suspected drug activities. Applicant shall to the full extent
permissible by law discourage loitering in the vicinity of the Premises. Applicant shall
also ensure that any lines of patrons that form in front of the Nightolub are maintained
properly and in a manner thet does not interfere with the tenants of the Abutting Property, -
particularly its retail tenants. This will include providing an appropriate number of
security officers, at all times when the Nightclub is open to the public, who shall be
responsible for ensuring that any individuals who are simply loitering are asked to move
along,

License Ownership and Compliance with ABRA Regulations. Applicant promises to
Protestants that it shall abide by all Alcoholic Beverage Regulations Administration
(ABRA) regulations regarding the ownership of the license and all other provisions
applicable to liquor licensees, and agrees that Protestants shall have standing to enforce
such promise. Applicant also specifically agrees to be sole owner of the ABC license and
agrecs that a sale or transfer of such license will be a substantial change of operations to
which Protestants will be afforded notice and opportunity to adviss ABRA on any such
sale or transfer; and further agrees that it will not transfer or sell without requiring the
purchaser or transferee to join in and become bound by the terms of this Agreement, as
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may be amended.

Participation in the Cemmunity. Applicant agrees to seek to maintain open
communication with the Protestants, and the community for which the ANC acts, To this
end, Applicant shall from time to time be represented at ANC 2F public meetings, which
currently oceur on the first Wednesday of each month at 7:00 p.m. at the Washington
Plaza Hotel, 10 Thomas Circle, N.W., Washington, D.C. 20005, Applicant, upon notice
from the ANC shall send a representative of the Nightclub to a2 meeting(s) to confer and
deal in good faith with issues raised under this Agreement,

Binding Effect. This Voluntary Agreement shall be binding upon and enforceable
against the successors and assigns of the Applicant and the successors and assigns of the
Protestants. '

Notice and Opportunity to Cure. In the event that any of the parties is in breach of this
Agreement, it shall be entitled to reasonable notice and opportunity to cure, as a condition
precedent to secking enforcement of the Agreement. Unless the breach is of an
emergency nature or is a repetition of 2 prior breach, reasonable notice and opportunity
shall provide for a cure within 30 days of the date of such notice. If Applicant or the
licensee fails to cure within the 30-day period (or, with respect to a breach which
reasonably requires more than 30-days to cure, fails to commence cure of such breach
and diligently pursues such cure) failure shall constitute a cause for seeking a Show
Cause Order from the ABC Board pursuant to D.C. Official Code §25-447. Unless
otherwise noted above, any notices required to be made under this Agreement shall be in
writing and mailed via certified mail, return receipt requested, postage prepaid, or hand-
delivered, to the other parties to this Agreement at the following addresses, Notice shall
be deemed given as of the time of receipt or refusal of receipt:

If to Applicant: Park Place, Inc.
918-920 14" Street, N.W.
Washington, DC 200
Attn: Marc Barnes
(202) 636-9030
Fax (202) 636-9543

With copy to: Harmon, Wilmot and Brown, L.L.P,
1010 Vermont Avenue, N.W.
Suite 810
Washington, DC 20005
Attn; David Wilmot, Esq.
(202) 783-9100
Fax (202) 783-9103



If to Protestants:

With copy io:

1400 K Co., LLC

¢/o Brookfield Properties, LLC
1250 Connecticut Avenue, N.W.
Suite 500

Washington, DC 20036

Attn: S8imon Carney, Esq,

(202) 364-6300

‘Fax (202) 364-6330

Advisory Neighborhood Commission 2F
5 Thomas Circle, NW

P.O. Box 32312

Washington, ID.C. 20005

Greenstein DeLorme & Luchs, P.C.
1620 L Street, NW, Suite 900
Washington, D.C. 20036

Attn; Abraham J. Greenstein, Esq.
(202) 452-1400

Fax (202) 452-1410

Failure to give notice shall not constitute waiver or acquiescence to the violation,
but notice shall be a prerequisite to the filing of a complaint with the ABC Board or any
other enforcement action.

15. Counterparts. This Agreement may be executed simultancously in two or more
counterparts, each of which shall be deemed as original, but all of which shall constitute
one and the same instrurment.

16.  Withdrawal of Protest. Upon execution of this Agreement by the Parties and its
acceptance by the ABC Board, Protestants shall withdraw the Profest.

PROTESTANTS:

ANC 2F

WABLS

- By Christophés. Dyer



1400 K Co. LLC

By: Simon Carney
Vice President and Regional Counsel

APPLICANT:

By, Mark Bames

Frsidpf-
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U Street Parking, Inc. |
1941-43 12th Street, N.W, Washington, DC 20009 : |
Telephone: (202)265 - 6010 Fax: (202) 265- 5007

VALET PARKING AGREEMENT
YALEL PARKING AGREEMENT

THIS AGREEMENT is made effective for all purposes on this 26 day of APRIL, 2007 by and

between U STREET PARKING, INC., A Washington, D.C Corporation and park place,

WITNESSES:

WHERTAS, the client has an ongoing need to provide valet parking services for its visitors,
s AND

WHEREAS, the client desires to retain the services of U Street Parking (USP) to provide valet
parking services for its members and USP is willing to perform such services on behalf of the
‘ client. "

'NO'W THEREFORE, in_consideration of the premises and of the terms and conditions
hercinafier set forsh, the p

arties hereto do hereby covenant and agree as follows:

1. Yalet Services. Commencing on the 26 day of APRIL, 2007

USP shall provide "Valet
Parking Services" defined on a

daily basis at the premises of the client -

located at USP shall provide:
Daily Service:
Monday - Thursday 5:00pm - close 4 Attendant
Friday- Satmrday 5.00pm ~ close 6 Attendant

Sunday 5.00pm — close 4 Attendant



‘5. Uniform, USP's Valet parkers shall be fully uniformed at all times they are.performing Valet
. Parking Services for the Client, USP's uniform consists of Kakj trousers, Red Polo,
and Red jackets (winter) and red epanlet polo (summer) and name tag, USP reserves

the right to make appropriate modifications o its uniform from time to time during
the term of this Agreement.

6. Equipment. USP shall provide all equipment necessary to provide valet parking services for
. the Client as provided for i this agreement, including, but not limited to, signs,
tickets, umbrellas, a new key board or box for the placement of the keys and
parking ticket stubs will be at monthly rental fee of §

7. Insurance. USP shall at all times during the term of this Agreement maintain and enforce
- liability insurance coverage with rainimum liability limits of Five Million
doltars (5,000, 000.00) and property damage liability limits of One Million

dollars ($1,000,000.00). |

8. Liability, It is agreed and understood by Client that USP shall not be Hable or responsible for
any damage due to vandalism of any patron's automobile and/or theft of any
personal property located within any patron's automobile. It is further agreed that
USP shall not be liable for any damage or loss to any patron's automobile when
said vehicle is not in the sole custody and active control of a USP valet parker.
With regard to any claims made by patrons for damages, theft, vandalism, or any
other loss, USP shall have the sole and absolute right to defermine the disposition

- of anty and all such claims. . S -

9. Indemnity. Except for losses and damages of Client caused by client's gross negligence and
‘ willfil misconduct, USP hereby indemnifies and agrees to defend and hold
harmless Client, its partners, agents and employees, with attorneys selected by
Client at USP's sole cost and expense, from and against any and all damages,
losses, penalties, fines, defenses, claims, judgments, suits, proceedings, demands
and costs (including attorney's fees and court costs) of whatever kind or nature
which are imposed on or incurred by Client, its partners, employees and agents
and which arise from any act or omission on the part of USP or any of its
employees, agerits, licensees or customers, : :

10. Charging At decision of Client, guests visiting park place will be charged $10:00 for a
valet parking fee. '

11. Fee. The client shall pay USP for its Valet Parking Services af the rate of $12.00 per
hour per employee. All invoices are due in fll upon receipt by the Client: favoices will
be mailed on the 5™ of the month for the previous month's hours, The Client further

agrees and consents that a late fee of $100 will be assessed on all invoice not paid by
the 30™ of month of the invoice date, '

12. Term.  This Agreement will be on amonth-to-month term, However, if at any time during this term



19. Entive Asreement. This instrument contains the entire agreement of the parties, and maynot be
changed orally, but only by an agreement in writing signed by the party against
whom the enforcement of any waiver, change modification, extension, or
disclosure is sought.

- IN WITNESS WHEREOF, the parties have heteunto set our hands and seals all as of this 26day of
APRIL, 2007. - '

USTREET PARKING

By ‘ééﬂ'o'[( . jf.'j‘ f‘”,_f}"(

Henok Tesfaye

President & CEO

U Street Parking, Inc,

1941 12ih St, NW

Washington, D.C, 20009 )
Office 2022650810
- Fax (202)265-5007

Cell (703)629-9424

Mare Barnes

Park place

920 14th Strect, NW
Washington, D.C 20005
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