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DISTRICT OF COLUMBIA
+ + + + +
ALCOHOLIC BEVERAGE CONTROL BOARD
+ + + + +
MEETING

þ------------------------------»
IN THE MATTER OF:              :
                               :
Samuel Payton Davis, Sr., Inc. :
t/a S&P Wine & Liquors         : Show
2316 Pennsylvania Ave., SE     : Cause
Retailer A - ANC-7B            : Hearing
License No. 85239              :
Case #12-251-00358             :
                               :
(Allowed the Establishment to  :
be Used for the Sale of        :
Illegal Drugs & Paraphernalia, :
Allowed the Establishment to   :
be Used for an Unlawful or     :
Disorderly Purpose, No ABC     :
Manager on Duty)               :
þ------------------------------¼
                December 4, 2013

            The Alcoholic Beverage Control
Board met in the Alcoholic Beverage Control
Hearing Room, Reeves Building, 2000 14th
Street, N.W., Suite 400S, Washington, D.C.
20009, Chairperson Ruthanne Miller,
presiding.

PRESENT:
RUTHANNE MILLER, Chairperson
NICK ALBERTI, Member
DONALD BROOKS, Member 
MIKE SILVERSTEIN, Member
HERMAN JONES, Member

ALSO PRESENT:
WALTER ADAMS, OAG
FELICIA DANTZLER, ABRA Investigator
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1               P-R-O-C-E-E-D-I-N-G-S

2                                      (1:41 p.m.)

3             CHAIRPERSON MILLER:  Good

4 afternoon, everyone.  I'm now calling Case No.

5 12-251-00358, S & P Wine & Liquors located at

6 2316 Pennsylvania Ave., S.E., License No.

7 85239, in ANC-7B.

8             I assume the parties have already

9 signed the piece of paper on the tables and if

10 you could introduce yourselves for the record

11 when you are ready?

12             MR. PASCAL:  Yes, good afternoon. 

13 I'm Paul L. Pascal, counsel for S & P Liquors. 

14 And with me on my left is Samuel Brown, Samuel

15 Davis, Sr., who is president of S & P.

16             CHAIRPERSON MILLER:  Okay.  

17             MR. ADAMS:  Good --

18             CHAIRPERSON MILLER:  Um-hum.

19             MR. ADAMS:  Good afternoon, Madam

20 Chairman and Members of the Board.  I'm Walter

21 Adams.  I represent the District of Columbia. 

22 With me to the right is my colleague, Leah
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1 Reed, who is a student law clerk for the

2 Agency.

3             CHAIRPERSON MILLER:  Okay.  Thank

4 you.

5             MR. GORMAN:  My name is Warren

6 Gorman.  I'm the attorney for the landlord of

7 the building where the license is kept.  And

8 I would ask permission to be able to

9 participate or at least be heard before the

10 final decision is made.

11             CHAIRPERSON MILLER:  Okay.  So why

12 don't you have a seat and we will hear from

13 the parties first in this case and then hear

14 from you.  Yes?

15             MR. DIETZ:  Okay.  My name is

16 Barnard C. Dietz and I represent the contract

17 purchaser for this business and I also request

18 permission to be heard at the end of the

19 proceeding.

20             CHAIRPERSON MILLER:  Okay.  So

21 what I think we should do is, you know, hear

22 the case and then maybe we can hear afterwards
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1 what your connection is to this, if that's

2 okay with the rest of the parties.  Okay.  Any

3 objections?  We are not even there yet to hear

4 what they have to say yet.

5             MR. ADAMS:  Right.

6             CHAIRPERSON MILLER:  I thought --

7             MR. ADAMS:  Well, the one

8 objection, Madam Chairman, is that we -- about

9 a year ago, we heard the case of Sunshine Bar

10 & Lounge in which there is this whole idea/

11 issue mentioned --

12             CHAIRPERSON MILLER:  Okay.  

13             MR. ADAMS:  This is Sunshine Bar &

14 Lounge for the record.  This is Case 12-CMP-

15 00054.  And there was also an issue in which

16 the ANC wanted to intervene into a Show Cause

17 proceeding to, I guess, give their

18 recommendations regarding the District's

19 prosecution in the case in terms of penalty.

20             And at the time the District

21 argued and I think the Board found that there

22 is really two parties.  There is the District
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1 as prosecution and there is respondent.  I'm

2 sure that Mr. Pascal has had an opportunity to

3 speak with both the landlord and the, I guess,

4 purported buyer and I believe he probably is

5 in a good position to represent the concerns

6 that those parties may have regarding the

7 license.

8             But as far as what we don't want

9 to do is there be a precedent for this type of

10 action in a Show Cause proceeding.  So as far

11 as I'm concerned, the parties are the District

12 and the respondent.

13             CHAIRPERSON MILLER:  Okay.  

14             MR. ADAMS:  Because really it's a

15 disciplinary matter.

16             CHAIRPERSON MILLER:  I mean, we

17 can deal with this right now.  Oh.

18             MR. PASCAL:  If I may just make

19 one comment?

20             CHAIRPERSON MILLER:  Okay.  

21             MR. PASCAL:  Ms. Miller, I think

22 they are not really seeking to intervene.  I
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1 think they are seeking to respond to some

2 comments that I'm going to make, so they are

3 not really intervening in the case, but I'm

4 going to be speaking to an issue and I think

5 that they are probably going to be supporting

6 that issue, so I think there could be

7 legislation.

8             I'm not necessarily familiar with

9 that case, but at least on the face of it,

10 they are not really intervening in the truest

11 sense.

12             CHAIRPERSON MILLER:  Okay.  And

13 Board Members can correct me if I'm wrong, but

14 we did have a briefing on this particular

15 issue and Mr. Adams did, a very thorough

16 briefing on this, that there is a difference

17 between Show Cause Hearings and Protest

18 Hearings.

19             In Protest Hearings, just about

20 anybody can be heard for three minutes, even

21 if they are not a party.

22             But in Show Cause Hearings, there
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1 are actually two parties.  And either party

2 can call a witness, whatever witness they

3 want, but I don't think that our proceedings

4 allow for just anybody to participate in the

5 hearing.

6             Now, we haven't heard exactly from

7 them, but I think that's what Mr. Adams' point

8 was.  Am I correct, Mr. Adams?

9             MR. ADAMS:  That is the District's

10 point.

11             CHAIRPERSON MILLER:  Okay.  So I

12 don't know if Board Members are in agreement

13 with that.  So I think maybe we can resolve it

14 for right now.  And, Mr. Pascal, if they are

15 individuals that you might want to call as

16 witnesses, that is a possibility, but just to

17 speak in a Show Cause Hearing, this really

18 isn't the forum.

19             MR. PASCAL:  Well, I think after

20 you hear what I'm about ready to say --

21             CHAIRPERSON MILLER:  Okay.  

22             MR. PASCAL:  -- you know --
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1             CHAIRPERSON MILLER:  All right.  

2             MR. PASCAL:  -- you may revisit--

3             CHAIRPERSON MILLER:  Okay.  

4             MR. PASCAL:  -- the views.

5             CHAIRPERSON MILLER:  Okay.  So

6 that is the approach we have taken and we can

7 start with the case and see if there is any

8 reason to deviate.

9             MR. GORMAN:  Are you going to let

10 us argue at a later point in time that we

11 should be able to speak?  I think there are

12 different interests being served here.

13             MEMBER JONES:  On a point of

14 clarification, at this point, right now, we

15 have two parties.

16             CHAIRPERSON MILLER:  That's

17 correct.

18             MEMBER JONES:  That have a right

19 to speak.  And we were gracious enough to

20 allow these two individuals to come up and

21 interrupt our proceedings previously, but I am

22 not going to permit this to continue, unless
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1 I am told otherwise by some entity that this

2 is acceptable behavior.

3             So help me understand that, so we

4 can gain control of this and move forward in

5 an orderly time and fashion.

6             CHAIRPERSON MILLER:  Are there any

7 other comments?  I think what I said was I

8 gave the understanding of the rules and the

9 approach that is done for Show Cause Hearings. 

10 And I think I heard Mr. Pascal say, who is a

11 party, well, you know, something might happen

12 at a later point and once we hear from him, we

13 might change our views.

14             But as of now, our view is that we

15 are going forward with the case and then we

16 will see if there is anything that Mr. Pascal,

17 who is counsel for a party, has to say during

18 these proceedings.

19             So, sir, you would need to have a

20 seat, because you are not a participant in

21 this proceeding right now.

22             MR. PASCAL:  I would like to make
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1 preliminary remarks, please.

2             CHAIRPERSON MILLER:  Okay.  It is

3 time for preliminary matters.  So, Mr. Pascal?

4             MR. PASCAL:  At this time, I'm

5 informing the Board that my client will be

6 surrendering his license.  At the same time,

7 I would urge the Board to hold the surrender

8 of this license pending the sale of the

9 entity.  The application for the sale has been

10 filed and it has been approved.

11             Obviously, the issuance has been

12 held up because of this proceeding.  The

13 merits for this are numerous.  The contract

14 was entered into to sell the business for

15 $60,000.  Of that $60,000, my client will get

16 little or nothing from the sale because the

17 landlord is owed a substantial amount of

18 money, which he has actually reduced so that

19 the sale could go through.

20             The District of Columbia is owed

21 $17,000 or almost $18,000.  There is a broker

22 involved and when you deduct all the other
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1 expenses of the sale, as I noted, my client

2 will receive little or nothing from the sale. 

3 And I have shared all of the documents of the

4 sale with the Attorney General's office, so

5 that they have actually seen the contract of

6 sale and they have seen all the other

7 information.

8             Under this scenario, a license

9 would be preserved.  My client is surrendering

10 the license.  The sale is a bona fide sale to

11 a bona fide third-party.  It's not where we

12 created something where a family member or a

13 cousin or another interested party with my

14 client would be buying the business.  It's a

15 total disinterested party that is purchasing

16 the business and I think he is in the room

17 now.

18             And so that you do have a lot of

19 innocent parties involved in this situation. 

20 And so, therefore, in order to protect the

21 third-party, I'm asking that my scenario of

22 surrendering the license, holding the
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1 surrender to allow the sale to go forward.  If

2 for some reason the sale doesn't go forward,

3 you have the surrender in the file and you

4 accept that and order on it.

5             And so I think justice is being

6 served and that is that my client no longer

7 will have a license, which is the ultimate aim

8 of the city and the Agency in this case.  So

9 I would like and certainly I'm not -- I don't

10 want to foreclose the opportunity of the

11 parties that were here to speak, so, in

12 essence, if I would be permitted as part of

13 the preliminary to call the landlord in and

14 the --

15             CHAIRPERSON MILLER:  Okay.  I

16 think it seems like we are going off course a

17 little here.

18             MR. PASCAL:  Wait a minute.

19             CHAIRPERSON MILLER:  As a

20 preliminary matter, I mean, it sounds like --

21             MR. PASCAL:  Okay.  

22             CHAIRPERSON MILLER:  -- this is a
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1 case, this is a Show Cause Hearing.

2             MR. PASCAL:  All right.  I have

3 made my --

4             CHAIRPERSON MILLER:  Unless I'm

5 not getting it, it seems like that may be

6 later for --

7             MR. PASCAL:  That's the posture of

8 where --

9             CHAIRPERSON MILLER:  -- penalties.

10             MR. PASCAL:  -- the applicant --

11 where the subject of this matter is, at this

12 point in time.

13             CHAIRPERSON MILLER:  Okay.  

14             MR. PASCAL:  And I have the

15 surrender here.

16             CHAIRPERSON MILLER:  Okay.  Okay. 

17 Mr. Adams?

18             MR. ADAMS:  The District has --

19 well, the District takes no position in terms

20 of the surrender.  We leave it to, frankly,

21 this whole -- in terms of what is the outcome

22 in this case, including Mr. Pascal's proposal. 
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1 We leave it to the Board's discretion.  I'm

2 not sure the Board has been privy to any

3 documents regarding the proposed sale, you

4 know, in terms of from the licensing process.

5             However, the District takes -- in

6 terms of the outcome, obviously, we are

7 prepared to go forward with our case, based

8 upon the charges.  However, I'll leave it to

9 the Board's discretion whether or not to

10 consider Mr. Pascal's proposal.

11             CHAIRPERSON MILLER:  Okay.  I just

12 don't see it as a preliminary matter, except

13 for a heads-up for what you might want to do

14 in your case.  I think, at this point, the

15 burden of going forward is on the Government

16 for the Show Cause Hearing.

17             MR. PASCAL:  Well --

18             CHAIRPERSON MILLER:  So if there

19 is no -- are you still -- unless you are

20 stipulating.

21             MR. PASCAL:  Well, I don't want to

22 stipulate to anything, because there were --
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1 there may be a Grand Jury proceeding out there

2 and I can't stipulate.

3             CHAIRPERSON MILLER:  Okay.  

4             MR. PASCAL:  But I mean, at this

5 point in time, I hate to put -- the Government

6 has the burden of putting on the case, but if

7 that's the Board's wishes, I'm going to stand

8 mute and we're not going to ask any questions

9 nor am I going to have my client testify.

10             CHAIRPERSON MILLER:  Okay.  I just

11 want to clarify that the Board isn't

12 expressing any wishes.  It's just we are here

13 for a hearing.  The Government is the moving

14 party.  How do you want to proceed?

15             MR. ADAMS:  Well, I think in this

16 matter, I mean at this point, if this is the

17 hearing, we are -- at this point, if the Board

18 is not going to, I guess, consider the idea of

19 putting the license into surrendering mode, we

20 are prepared to go forward with the case and

21 put the facts onto the record.

22             CHAIRPERSON MILLER:  Okay.  So I
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1 don't want to make a decision for the whole

2 Board.  I'm not sure -- I want to make sure we

3 all see it the same way.  I wasn't under the

4 impression that Mr. Pascal was asking us to

5 make a decision now about whether or not they

6 could surrender their license, in which case,

7 that would impact whether or not there would

8 be a hearing.

9             MR. PASCAL:  I am in effect --

10             CHAIRPERSON MILLER:  Is that the

11 case?

12             MR. PASCAL:  -- asking.  I am in

13 effect asking, because, I mean, it's -- you

14 know, I'm not going to cross-examine.  I'm not

15 going to contest any of the facts, because I

16 can't.  And so I'm asking you to consider the

17 surrender and maybe --

18             CHAIRPERSON MILLER:  Oh.

19             MR. PASCAL:  -- taking it under

20 advisement.  I don't see putting the

21 Government to putting on witnesses and putting

22 all whatever they have to do.  You know, I'm
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1 going to be mute, so --

2             CHAIRPERSON MILLER:  Okay.  So

3 just to be clear, because maybe we may recess

4 and discuss this for a minute, unless the

5 Board finds no --

6             MEMBER ALBERTI:  That would be my

7 suggestion.

8             CHAIRPERSON MILLER:  Okay.  So let

9 me just make sure.  I think that the Board --

10 that's the big question.  So I didn't realize

11 that that would affect the hearing in which

12 case we will recess and discuss it as long as

13 we have all the facts of what we should be

14 considering.

15             MEMBER ALBERTI:  Well, Madam

16 Chair, I am not sure -- my intent in the

17 recess is just to discuss what our next step

18 is.  I don't really want -- I can't make a

19 decision without collecting more facts.  I

20 don't know if I need to collect more facts and

21 I won't know that until I discuss the matter

22 with the Board.
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1             So I just think we need to recess

2 to discuss how to proceed.  What are the

3 possible avenues for us to proceed and then we

4 can make the next -- I just -- that's my

5 advice.

6             CHAIRPERSON MILLER:  Okay.  I just

7 don't know if any Board Members want to ask

8 any questions before we recess.  I just want

9 to make sure I understand the process that you

10 are proposing at least and that Mr. Adams may

11 take no position on and make sure I understand

12 his position.  Your position is asking us to

13 consider letting your client surrender the

14 license and then there being no hearing on

15 this, these violations.  Is that right?

16             MR. PASCAL:  And taking --

17             CHAIRPERSON MILLER:  And your

18 position is --

19             MR. PASCAL:  -- into consideration

20 my proposal to allow the pending sale to go

21 forward.

22             CHAIRPERSON MILLER:  Right.
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1             MR. PASCAL:  I can certainly

2 supplement the record with the same material

3 that I gave Mr. Adams in turn to satisfy the

4 Board that my client walks away with little or

5 nothing and that the District does get their

6 $17,000 or $18,000 and the landlord gets paid

7 as well as the other creditors.

8             CHAIRPERSON MILLER:  Okay.  And,

9 Mr. Adams, I want to make sure I know your

10 position.  That you take no position or do you

11 have a position?

12             MR. ADAMS:  The District takes no

13 position regarding the proposal that is being

14 proffered preliminarily.  However, obviously,

15 if the Board decides that the proposal is not

16 acceptable, we are prepared to go forward with

17 the case.

18             CHAIRPERSON MILLER:  Okay.  

19             MEMBER ALBERTI:  Okay.  

20             CHAIRPERSON MILLER:  Thank you. 

21 We have to vote on this?

22             MEMBER ALBERTI:  No.  We do. 
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1 Sorry, you're right.

2             CHAIRPERSON MILLER:  As

3 Chairperson of the Alcoholic Beverage Control

4 Board for the District of Columbia and in

5 accordance with Section 405 of the Open

6 Meetings Amendment Act of 2010, I move that

7 the ABC Board hold a closed meeting for the

8 purpose of seeking legal advice from our

9 counsel on Case No. 12-251-00358, S & P Wine

10 & Liquors, per Section 405(b)(4) of the Open

11 Meetings Amendment Act of 2010, and

12 deliberating upon this case for the reasons

13 cited in Section 405(b)(13) of the Open

14 Meetings Amendment Act of 2010.

15             Is there a second?

16             MEMBER BROOKS:  Second.

17             CHAIRPERSON MILLER:  Mr. Brooks

18 has seconded the motion.  I'm going to take a

19 roll call vote now that the motion has been

20 seconded.

21             Mr. Brooks?

22             MEMBER BROOKS:  I agree.
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1             CHAIRPERSON MILLER:  Mr. Alberti?

2             MEMBER ALBERTI:  I agree.

3             CHAIRPERSON MILLER:  Ms. Miller

4 agrees.

5             Mr. Silverstein?

6             MEMBER SILVERSTEIN:  I agree.

7             CHAIRPERSON MILLER:  Mr. Jones?

8             MEMBER JONES:  I agree.

9             CHAIRPERSON MILLER:  It appears

10 the motion has passed by a 5-0-0 vote.  The

11 ABC Board will now take a short recess and

12 hold a closed meeting in the conference room

13 and come back shortly on the issue.  Okay.

14             (Whereupon, at 1:58 p.m. a recess

15 until 2:07 p.m.)

16             CHAIRPERSON MILLER:  Okay.  The

17 Board is back on the record after considering

18 Mr. Pascal's preliminary request.  And at this

19 point, the Board is of the view that the

20 Government should go forward with its case and

21 that matter may be considered when we consider

22 the whole case.
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1             MR. PASCAL:  I understand your

2 comments that you may consider my proposal as

3 part of the overall case then?  Is that what

4 I heard?

5             CHAIRPERSON MILLER:  We will

6 consider it.  We will see how it fits, but we

7 have heard what you had to say and if you have

8 anything else later in the case to say on it,

9 we will consider it.  I'll see how it fits in

10 this case.  I can't really -- I'm just saying

11 we don't have a ruling on that issue, at this

12 time.

13             MR. PASCAL:  Okay.  

14             CHAIRPERSON MILLER:  And we are

15 here and ready to hear the case that is before

16 us.  Okay.  

17             MR. ADAMS:  Madam Chairman, could

18 I just ask to talk to my client for one minute

19 outside?

20             CHAIRPERSON MILLER:  Do you want

21 just a few minutes?

22             MR. ADAMS:  It would be a minute
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1 or so.

2             CHAIRPERSON MILLER:  Okay.  Okay.

3             (Whereupon, off the record for a

4 recess.)

5             MR. PASCAL:  At this moment, I'm

6 going to surrender the license and I believe

7 this makes the case.

8             CHAIRPERSON MILLER:  Okay.  This

9 is the Government's case.

10             MR. ADAMS:  Madam Chairman,

11 whether the party participates or not is up to

12 them.  At this point, we have a disciplinary

13 case regarding the license.  A proposal was

14 made by Mr. Pascal prior and he is allowed to

15 make it.  Essentially, we want -- the

16 District's position is, at this point, to go

17 forward with the case.

18             Now, whether or not they

19 participate or not is -- and what their

20 position is is up to the licensee.  So --

21 however, the charges have been made and we

22 have -- even like when there is cases where a
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1 party does not appear for a hearing, we have

2 to still put on the record the issues that are

3 in front of us.

4             One of the issues in this case is

5 that there was -- there is a charge under

6 Section 822 of the statute that governs

7 licensed establishments which talks about

8 mandatory revocation of the license.  In fact,

9 the legal effect of the revocation is

10 potentially different than just the mere

11 surrenderance of the license.

12             So as a result, obviously, the

13 Board will have a chance to decide on the

14 merits on whether that is the appropriate

15 step.  However, we feel that the District, at

16 this point, it has been everyone's best

17 interest that at least the record be set

18 regarding the notice that was issued, at this

19 time.

20             CHAIRPERSON MILLER:  Okay.  Okay. 

21 I would say, at this time, that the case has

22 been brought by the District and, Mr. Pascal,
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1 you did ask the Board to consider whether or

2 not to accept your client's surrendering of

3 the license.

4             And the Board did not choose to do

5 so, accept your proposal, at that point and

6 what I said was that we would be going forward

7 with the case and then consider other issues. 

8 So, at this point then, I would ask Mr. Adams

9 to begin your case.

10             MR. ADAMS:  All right.  As a

11 preliminary matter, Madam Chair, the District

12 will have two witnesses:  The Investigator

13 Felicia Martin and Special Agent Frank Oliver

14 from the Bureau of Alcohol, Tobacco and

15 Firearms.

16             I think -- and if the Board so

17 pleases, I can -- the District can make a

18 brief preliminary statement.

19             CHAIRPERSON MILLER:  Opening

20 statement?

21             MR. ADAMS:  Yes.

22             CHAIRPERSON MILLER:  Okay.  
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1             MR. ADAMS:  Very briefly, Madam

2 Chairman, this case is unique.  However, in

3 the interest of making this somewhat

4 conventional, I think the District will look

5 to talk about the charges that are before you.

6             There are three charges before

7 you.  Two of them are primary -- well, one is

8 clearly primary tier violation.  Frankly, one

9 of the charges here is quite serious.  This is

10 a very serious matter in which the Board --

11 the District has asked for the -- has charged

12 under the statute which if the Board finds the

13 facts to be valid and they have a prima facie

14 basis, will lead to a mandatory revocation of

15 the license.

16             Specifically, we -- the charges

17 that we believe this establishment knowingly

18 permitted within the establishment, the legal

19 sale or negotiation for sale of an illegal

20 controlled substance or possession of drug

21 paraphernalia within the establishment.

22             The evidence will show that on --
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1 as a result of an investigation that was

2 conducted by the Bureau of Alcohol, Tobacco

3 and Firearms in conjunction with the

4 Metropolitan Police Department, that a raid

5 was conducted at the establishment known as S

6 & P Wine & Liquors.

7             That as a part of the execution of

8 the search warrant, that the officers found

9 illegal narcotics and firearms within the

10 office of the establishment.  And amongst the

11 items that were found within the

12 establishment, specifically within the office,

13 were two plastic bags that contained 41 paper

14 packets that contained a white powdered

15 substance that was subsequently determined to

16 be cocaine.

17             Furthermore, within the

18 establishment was drug paraphernalia, such as

19 a digital scale with a knotted plastic bag

20 containing more white powder substance on top

21 of it and clear Ziplock bags with unknown pill

22 pieces.
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1             Furthermore, within a filing

2 cabinet within the establishment, the officers

3 found a loaded .38 caliber gun, revolver.

4             The search warrant was issued

5 based upon an investigation which there was

6 believed to have been a pattern of conduct

7 that occurred within the establishment.  And

8 as a result, that's what led us to the case.

9             From a criminal standpoint, there

10 was one person who was arrested, that was

11 Samuel Davis, Jr. and the evidence will show

12 that Mr. Davis, Jr. is the son of the

13 President of the establishment.  And that on

14 April 18, 2013, I noted that in the notice

15 that that was incorrectly -- that is an

16 incorrect date there by April 18, 2013.

17             Mr. Davis, Jr. entered into a

18 guilty plea for the attempted possession with

19 intent to distribute cocaine and possession of

20 an unlisted firearm, which was -- for which he

21 was sentenced.

22             The second charge, obviously,
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1 which is coinciding with -- assuming that --

2 we believe there is evidence to show that the

3 establishment normally permitted that.  In

4 this case, that Mr. Davis, Jr. was at least

5 formally -- well, was the ABC licensed

6 manager.  His license had expired at the time

7 that the raid had occurred, but he was a

8 senior officer or senior employee of the

9 establishment.

10             Therefore, we believe the evidence

11 will show that the Board can make an inference

12 in terms of malice.  But we also have shown --

13 the evidence will show that, indeed, if you

14 follow the merits that such information is

15 true and meritorious, that you will find that

16 it was the establishment was used for unlawful

17 purpose, which is fairly consistent with the

18 case law that has been developed, at this

19 point.  That this goes to the actual operation

20 of the establishment and the method of

21 operation.

22             And lastly, that this is more of a
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1 secondary tier offense, at the time that the

2 raid occurred, the evidence will show that Mr.

3 Davis, Jr. and another employee were at the --

4 were within the establishment.  Mr. Davis, Jr.

5 he -- his ABC license had expired at the time

6 and the owner was not present.  And so as a

7 result, at the time that the raid was

8 conducted, no ABC licensed manager was at the

9 establishment.

10             And I will proceed -- I will

11 provide information through two witnesses and

12 we believe that in the end that you would find

13 a prima facie -- that the facts are

14 meritorious and that we have met the burden

15 for all three charges.

16             CHAIRPERSON MILLER:  Okay.  Mr.

17 Pascal, do you have an opening statement, at

18 this time, with respect to this case?

19             MR. PASCAL:  No, thank you.

20             CHAIRPERSON MILLER:  Okay.  

21             MR. ADAMS:  The District's first

22 witness is Investigator Felicia Martin.  Well,
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1 actually, Madam Chair, before Ms. Martin takes

2 the stand, I would like the Board to take

3 official notice -- actually to admit as an

4 authentic document to what is marked for

5 identification purposes as the District's

6 Exhibit 1.

7             I have provided a copy of all

8 exhibits to Mr. Pascal, which is the sentence

9 of the Court, which essentially is the

10 conviction document from the Superior Court in

11 the criminal case for Samuel Davis, Jr.

12             And this is a true stamped

13 authenticated copy from the Court.

14             CHAIRPERSON MILLER:  And did you

15 say you showed it to opposing counsel?

16             MR. ADAMS:  It has been provided

17 to opposing counsel.

18             MR. PASCAL:  Yes, ma'am.

19             CHAIRPERSON MILLER:  Okay.  

20             MR. ADAMS:  And so it came back.

21             CHAIRPERSON MILLER:  And will you

22 be offering it as an exhibit or just asking us
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1 to take judicial notice?

2             MR. ADAMS:  We are offering as

3 exhibits, as District's Exhibit No. 1.

4             CHAIRPERSON MILLER:  Okay.  Thank

5 you.

6             (Whereupon, the document was

7             marked as Government Exhibit 1 for

8             identification.)

9             MR. ADAMS:  Assuming -- and I'll

10 just ask that the Board have -- admit the

11 document into evidence.

12             CHAIRPERSON MILLER:  You're moving

13 it in?  You want to move it into evidence?

14             MR. ADAMS:  Yes, as District's

15 Exhibit No. 1.

16             CHAIRPERSON MILLER:  Okay.  Any

17 objection?

18             MR. PASCAL:  No.

19             CHAIRPERSON MILLER:  Okay.  The

20 Board is accepting into evidence Government

21 Exhibit No. 1, which is the Superior Court of

22 the District of Columbia's Sentencing
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1 document.  Okay.

2             (Whereupon, the document marked as

3             Government Exhibit 1 was received

4             in evidence.)

5             MR. ADAMS:  And I can proceed

6 forward with Ms. Martin's testimony.  And

7 specifically, it's the order for the

8 conviction.

9             CHAIRPERSON MILLER:  The order of

10 the Court?

11             MR. ADAMS:  Order of the Court,

12 yes, that ultimately serves as a conviction.

13             CHAIRPERSON MILLER:  Okay.  So the

14 Order of the Court that serves as the

15 conviction for Samuel Davis, as it's stated on

16 here.  Okay.

17 Whereupon,

18           INVESTIGATOR FELICIA DANTZLER

19 was called as a witness by Counsel for the

20 Government, and having been first duly sworn,

21 assumed the witness stand and was examined and

22 testified as follows:
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1             CHAIRPERSON MILLER:  Okay.

2                DIRECT EXAMINATION

3             MR. ADAMS:  Good afternoon, ma'am.

4             INVESTIGATOR DANTZLER:  Good

5 afternoon.

6             MR. ADAMS:  Can you, please, state

7 your name and spell it for the record?

8             INVESTIGATOR DANTZLER:  Felicia

9 Dantzler, D, like David, A-N-T, like Tom, Z,

10 like Zebra, L, like Lincoln, E, like ewe, R,

11 like Robert.

12             MR. ADAMS:  Okay.  

13             INVESTIGATOR DANTZLER:  Felicia.

14             MR. ADAMS:  Investigator Dantzler,

15 are you employed by the District's Alcoholic

16 Beverage Regulation Administration?

17             INVESTIGATOR DANTZLER:  Yes, I am.

18             MR. ADAMS:  And how long have you

19 been employed by ABRA?

20             INVESTIGATOR DANTZLER: 

21 Approximately, six years.

22             MR. ADAMS:  Okay.  And as being an
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1 Investigator with ABRA, have you conducted

2 investigations regarding multiple

3 establishments within the District of

4 Columbia?

5             INVESTIGATOR DANTZLER:  Yes, I

6 have.

7             MR. ADAMS:  All right.  And these

8 are all alcohol liquor licensed

9 establishments, I assume?

10             INVESTIGATOR DANTZLER:  Yes, it

11 is.

12             MR. ADAMS:  And during the course

13 of your duties in 2012, did you come to have

14 an investigation of an establishment known as

15 S & P Wine & Liquors?

16             INVESTIGATOR DANTZLER:  Yes.

17             MR. ADAMS:  Okay.  And as part of

18 that investigation -- well, actually,

19 Investigator Dantzler, can you explain how you

20 became familiar with S & P Wine & Liquors? 

21 And what was the purpose of -- what was the

22 nature of the investigation?
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1             INVESTIGATOR DANTZLER:  Yes.  The

2 District of Columbia's Metropolitan Police

3 Department issued -- faxed over a PD-251

4 record of an incident of drugs being sold

5 inside of S & P Liquors.

6             MR. ADAMS:  Okay.  And during the

7 -- as part of your investigation, to what

8 extent, if any, did you -- were there any --

9 was there any documentation that was produced

10 as part of your investigation?

11             INVESTIGATOR DANTZLER:  Yes. 

12 Accompanied with the 251 was an arrest record,

13 a PD-163, as well as documents showing

14 evidence that was seized from a search

15 warrant.

16             MR. ADAMS:  Okay.  And in terms of

17 your role as being an Investigator on this

18 case, how did -- or can you tell us how you

19 recorded that information or how did you

20 document that information?

21             INVESTIGATOR DANTZLER:  I did some

22 interviews of the officers involved in the
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1 arrest as well as I went to the establishment,

2 S & P, and spoke with the owner and documented

3 my findings by way of report.

4             MR. ADAMS:  Okay.  I would like to

5 show to the -- I apologize.  Counsel for the

6 establishment already has what is marked for

7 identification purposes as District's Exhibit

8 No. 2 and I would like to approach the witness

9 with the Exhibit No. 2.  It was marked for

10 identification purposes as District's Exhibit

11 2.

12             CHAIRPERSON MILLER:  What is it?

13             MR. ADAMS:  It is the -- well, I--

14             CHAIRPERSON MILLER:  Okay.  You

15 will let us know?

16             MR. ADAMS:  I will.

17             CHAIRPERSON MILLER:  All right. 

18 Go ahead.

19             MR. ADAMS:  Investigator Dantzler,

20 do you recognize the document that you are

21 holding?

22             INVESTIGATOR DANTZLER:  I do.
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1             MR. ADAMS:  And what -- how do you

2 recognize the document?

3             INVESTIGATOR DANTZLER:  This is my

4 case report that I completed at the end of my

5 investigation.

6             MR. ADAMS:  All right.  And as

7 part -- so as part of your case report, how --

8 and just give me a chance to review this.  So

9 part as a narrative, I assume, is part of the

10 investigative report?

11             INVESTIGATOR DANTZLER:  Yes.

12             MR. ADAMS:  All right.  Now, turn

13 to the third page of the investigative report. 

14 Can you tell us what is on the third page of

15 that report?

16             INVESTIGATOR DANTZLER:  The

17 signature page.

18             MR. ADAMS:  Okay.  And so along

19 with your investigative report, do you include

20 exhibits?

21             INVESTIGATOR DANTZLER:  Yes.

22             MR. ADAMS:  All right.  And what
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1 exhibits are included with your investigative

2 report?

3             INVESTIGATOR DANTZLER:  MPD PD-251

4 report, our case report, as well as

5 photographs, two photographs, and a regulatory

6 inspection as completed --

7             MR. ADAMS:  All right.  

8             INVESTIGATOR DANTZLER:  -- through

9 our office.

10             MR. ADAMS:  Okay.  So did you

11 complete the regulatory inspection?

12             INVESTIGATOR DANTZLER:  I did.

13             MR. ADAMS:  All right.  And all

14 right.  So I want to get back to each part of

15 that throughout the course of this

16 examination.  Okay.  But in looking at this

17 document, is this a true and accurate

18 representation of the investigative report

19 that you created as part of -- as an extension

20 of this investigation?

21             INVESTIGATOR DANTZLER:  Yes.

22             MR. ADAMS:  Okay.  Madam Chairman,
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1 I would like to move into evidence what is

2 marked for identification purposes as

3 District's Exhibit No. 2, which is

4 Investigator Dantzler's investigative report.

5             MR. PASCAL:  I object.  This is

6 part of that exhibit.  The sub-exhibits all

7 are marked unapproved.

8             MR. ADAMS:  Specifically, what is

9 being stated is -- in this case, I believe

10 that that should be overruled.  This is simply

11 the investigative report as given by the

12 Investigator.  This is part of her case in

13 point.  This is ultimately what was part of

14 the public file.

15             Essentially, this is the

16 information that -- I mean, essentially, this

17 is the information that was part of the case

18 report.  I guess Investigator Dantzler can

19 speak to what exactly the exhibit that is

20 being -- that states unapproved is.

21             However, I think that in the end

22 it doesn't really have an impact upon whether
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1 or not this is indeed the ultimate case report

2 of Investigator Dantzler.

3             CHAIRPERSON MILLER:  Okay.  Yes,

4 I'm going to accept it into evidence.

5             (Whereupon, the document was

6             marked for identification as

7             Government Exhibit 2 and was

8             received in evidence.)

9             CHAIRPERSON MILLER:  The Board

10 will take note that there are documents

11 attached to it that say unapproved and we will

12 give it the weight those deserve after we hear

13 testimony.  But --

14             MR. PASCAL:  To the extent --

15             CHAIRPERSON MILLER:  -- given that

16 this is the case report that Ms. Martin has --

17 her report that she has testified to, it's

18 part of the public record in this case, it

19 will be admitted.

20             MR. ADAMS:  All right.  So

21 approximately when did you initiate your

22 investigation of the establishment?



202-234-4433
Neal R. Gross and Co., Inc.

Page 42

1             INVESTIGATOR DANTZLER:  I received

2 the PD-251 some time in the latter part of

3 November 2012 and my first contact with anyone

4 involved in this case was with Mr. Samuel

5 Davis, Jr. on December 5, 2012.

6             MR. ADAMS:  Okay.  Well, so, okay,

7 on December 5th what did you do as part of

8 your investigation specifically?

9             INVESTIGATOR DANTZLER:  I went to

10 S & P Liquors located at 2316 Pennsylvania

11 Avenue, S.E., to speak with the owner or the

12 ABC manager regarding the PD-251 arrest

13 report.

14             MR. ADAMS:  Okay.  And when you

15 went to the establishment, why was it

16 important for you to talk about this arrest

17 report?

18             INVESTIGATOR DANTZLER:  I wanted

19 to get the owner or the ABC manager's view of

20 what happened on the day of the search

21 warrant.

22             MR. ADAMS:  All right.  So based
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1 upon information you had, at the time, who was

2 listed as the ABC manager for the

3 establishment?

4             INVESTIGATOR DANTZLER:  I did not

5 look at the establishment's records to see who

6 is listed as the ABC manager.  I was aware

7 that through ABRA records that Mr. Samuel

8 Davis was the owner.

9             MR. ADAMS:  Okay.  And in terms of

10 the establishment, were -- what's your

11 knowledge about -- okay.  Discuss your

12 interview with Mr. Davis.  What did you --

13             MR. PASCAL:  Objection.  

14             CHAIRPERSON MILLER:  What's the

15 nature of the objection?

16             MR. PASCAL:  If they want to talk

17 about what Mr. Davis said, they should have

18 him here, so I could cross-examine him.

19             MR. ADAMS:  Over -- I think -- I

20 believe that's overruled.  More or less this

21 witness is here on the stand.  This is

22 relevant testimony.  Hear say is allowed
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1 before the Board.  But more or less, there is

2 -- they can -- the -- Mr. Pascal is able to

3 cross-examine this witness regarding the

4 statements that she made, based upon her

5 investigation.

6             MR. PASCAL:  But I can't cross-

7 examine Mr. Davis, Jr.

8             CHAIRPERSON MILLER:  Okay.  I'm

9 going to overrule it.  We don't have to have

10 both parties here.  In Administrative Hearings

11 we do allow some hear say and she is here to

12 be cross-examined, so go forward.

13             MR. ADAMS:  Now, okay, as part of

14 your -- actually, Investigator Dantzler, can

15 you briefly take a look at the first paragraph

16 of your investigative report?

17             INVESTIGATOR DANTZLER:  Yes.

18             MR. ADAMS:  All right.  And I just

19 want you to take a look at the first sentence.

20             INVESTIGATOR DANTZLER:  On page 2

21 you are speaking of?

22             MR. ADAMS:  On page 2, yes.
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1             INVESTIGATOR DANTZLER:  Okay.  

2             MR. ADAMS:  So when you did the

3 invest -- when you conducted your

4 investigation, who did you speak with?

5             INVESTIGATOR DANTZLER:  I spoke

6 with Samuel Davis, Sr.

7             MR. ADAMS:  All right.  And now,

8 why were you speaking with Samuel Davis, Sr.?

9             INVESTIGATOR DANTZLER:  Because

10 our policy here at ABRA is not to speak to any

11 defendants regarding any case.

12             MR. ADAMS:  All right.  Now, what

13 was -- can you describe what -- what did you

14 ask him?

15             INVESTIGATOR DANTZLER:  I

16 identified myself to Mr. Davis, Sr. and

17 explained to him that I was there

18 investigating the arrest of his son for

19 possession of drugs.

20             MR. ADAMS:  All right.  And based

21 upon your recollection, what was his response?

22             INVESTIGATOR DANTZLER:  Mr. Davis,
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1 Sr. stated that he was unaware that his son

2 was selling drugs outside -- inside of the

3 business.  And that he had worked earlier on

4 the day the warrant was executed on November

5 16, 2012.

6             MR. ADAMS:  And based upon your

7 discussion with -- at that time, were you able

8 to ascertain the nature of Mr. Davis, Jr.'s

9 relationship with the establishment?

10             INVESTIGATOR DANTZLER:  Yes, Mr.

11 Davis, Sr. stated that Samuel Davis was -- is

12 his son and that he worked at the

13 establishment.  And Mr. Davis, Sr. advised me

14 that he was out of the business.  He was not

15 working in the business for several years,

16 approximately, six years due to a health

17 condition.

18             MR. ADAMS:  Okay.  And do you --

19 were you able to ascertain what was Mr. Davis

20 Jr.'s role with the establishment or position

21 at the establishment?

22             INVESTIGATOR DANTZLER:  He was the
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1 manager responsible for the daily workings of

2 the establishment.

3             MR. ADAMS:  Okay.  And so how --

4 so based upon your conversation, I mean, how

5 often did Mr. Davis -- was there any

6 discussion about how often Mr. Davis, Sr.

7 worked at the establishment?

8             INVESTIGATOR DANTZLER:  There was

9 no additional discussion.  I just understood

10 Mr. Davis, Sr. stating that Davis, Jr. was the

11 one who was running the business in his

12 absence, in Mr. Davis, Sr.'s absence.

13             MR. ADAMS:  And can you describe

14 whether or not there was any discussion

15 regarding whether or not there was any

16 description or discussion regarding a raid on

17 November 16, 2012?

18             INVESTIGATOR DANTZLER:  Yes.  Mr.

19 Davis, Sr. stated that he had worked earlier

20 that day and left the establishment between

21 2:00 or 2:30 and 3:00 p.m. on November 16,

22 2012, and there were no -- and his time in the
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1 establishment was incident free.

2             MR. ADAMS:  Okay.

3             MEMBER SILVERSTEIN:  I'm sorry,

4 his time?

5             INVESTIGATOR DANTZLER:  His time

6 working in the establishment was incident

7 free.

8             MR. ADAMS:  And did you discuss

9 any other matters, at that time?

10             INVESTIGATOR DANTZLER:  Yes.  Mr.

11 Davis, Sr. stated that he learned of his son

12 was arrested later on that day after he,

13 Davis, Sr., had left that his son was

14 arrested.

15             MR. ADAMS:  Now, as part of your

16 investigation, did you only conduct an

17 interview or did you do anything else as part

18 of your investigation or as part -- while you

19 were at the establishment on December 12,

20 2012?

21             INVESTIGATOR DANTZLER:  I did a

22 regulatory inspection.
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1             MR. ADAMS:  When you did the --

2 when you interviewed Mr. Davis, Sr., where

3 were you physically located within the

4 establishment?

5             INVESTIGATOR DANTZLER:  We were

6 behind the -- there is a partition, a glass

7 partition and a door.  And so Mr. Davis, Sr.

8 and I had the interview on the other side of

9 the glass door in the employee area.

10             MR. ADAMS:  Okay.  And just give

11 me a physical description of this

12 establishment.  Can you like briefly describe

13 it?  What type of establishment people can go

14 in and take merchandise and just go up to the

15 counter?  Can you give a physical description

16 of the liquor store and how it appeared to

17 you?

18             INVESTIGATOR DANTZLER:  Yes.  It's

19 a medium-size store.  I would say there is one

20 entrance into the customer area.  To the left

21 are coolers filled with juices and sodas. 

22 There is a glass partition that starts from
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1 the door and works its way around to like an

2 L-shape that separates the employees from the

3 customers.

4             MR. ADAMS:  And now can you give a

5 describe -- description in terms of the

6 separation?  Is there -- you stated there is

7 a separation between the employees and

8 customers.  Can you describe the separation? 

9 Do you -- does -- do -- sorry.  Let me

10 backtrack.

11             Would employees be able to have

12 ready access to the area for -- that's for

13 employees?

14             INVESTIGATOR DANTZLER:  Can you

15 repeat that?

16             MR. ADAMS:  Would customers have

17 ready access to the area that is for

18 employees?

19             INVESTIGATOR DANTZLER:  No.

20             MR. ADAMS:  Why wouldn't they?

21             INVESTIGATOR DANTZLER:  There is a

22 glass partition and a door that separates
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1 employees from customers.

2             MR. ADAMS:  And the door is it

3 something that is open or closed or is it

4 locked or unlocked?

5             INVESTIGATOR DANTZLER:  It's

6 locked.

7             MR. ADAMS:  Okay.  And so when you

8 did the interview, what occurred for you to

9 speak within the other area?  I believe you

10 stated it was an employee area.

11             INVESTIGATOR DANTZLER:  Yes.  Mr.

12 Davis, Sr. welcomed me into the establishment

13 through a locked door.  He unlocked it from

14 his side and then I conducted the interview on

15 the side of the employees.

16             MR. ADAMS:  All right.  So on that

17 day, outside the regulatory inspection, did

18 you do anything else as a part of your

19 investigation that day?

20             INVESTIGATOR DANTZLER:  No.

21             MR. ADAMS:  Okay.  Within your

22 report that you have before you, I note that
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1 there are -- I know that there are

2 photographs.  Do you have any -- how -- can

3 you describe the nature of those photographs

4 and your knowledge of those photographs?

5             INVESTIGATOR DANTZLER:  Yes. 

6 After speaking with the officers, Officer

7 Garish, Wayne Garish who was the reporting

8 officer on the 251, and the ATF Agent, Agent

9 O, like Ocean, I was able to gather some

10 information about where exactly drugs were

11 recovered.

12             MR. ADAMS:  Okay.  Now, you

13 mentioned the conversation with Agent O.  Is

14 there a reason why his name was not identified

15 in your report?

16             INVESTIGATOR DANTZLER:  Yes.  The

17 Agent O advised that the investigation was

18 still ongoing and it was still open, so he

19 wasn't at liberty to divulge everything that

20 was going on with the case.

21             MR. ADAMS:  Okay.  So what's your

22 knowledge of the investigation thus far?
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1             MR. PASCAL:  I object to that.

2             CHAIRPERSON MILLER:  Is there an

3 objection?

4             MR. PASCAL:  Yes.

5             CHAIRPERSON MILLER:  All right. 

6 On what basis?

7             MR. PASCAL:  That would be based

8 on hearsay evidence.

9             CHAIRPERSON MILLER:  Well --

10             MR. PASCAL:  Told to the witness. 

11 It would be prejudicial to this case.

12             CHAIRPERSON MILLER:  How is it

13 prejudicial?

14             MR. ADAMS:  The District doesn't

15 believe it is prejudicial.  It's just asking

16 her presence and -- I mean, it's just asking

17 her impression of whether or not the

18 investigation is open and closed.

19             Nevertheless, the question really

20 isn't necessary, so I'll -- the District will

21 withdraw --

22             CHAIRPERSON MILLER:  Okay.  
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1             MR. ADAMS:  -- that question

2 regarding the investigation.

3             All right.  So getting back to --

4 now, you say that you spoke with Agent O and

5 to Detective Garish about the case.  So during

6 the -- relating to your case report, was there

7 any significance to the office based upon your

8 investigation?

9             INVESTIGATOR DANTZLER:  Yes.  I

10 concluded that the area where the drugs were

11 found, it was an office area just as described

12 by the author of the PD-251, Officer Garish

13 and Agent O.  They both stated that drugs were

14 found in an office.

15             MR. ADAMS:  Okay.  So what did you

16 do as a result?

17             INVESTIGATOR DANTZLER:  I took a

18 photograph of the office.

19             MR. ADAMS:  And so turning to

20 Exhibit 3 of your investigative report, can

21 you describe the contents of that, of what is

22 in Exhibit 3?
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1             INVESTIGATOR DANTZLER:  That's a

2 picture of a file cabinet.

3             MR. ADAMS:  Okay.  And when did

4 you take that photograph?

5             INVESTIGATOR DANTZLER:  A brief

6 indulgence, please.  I need to refer to the

7 report.  

8             MEMBER ALBERTI:  Where's the file

9 cabinet?

10             INVESTIGATOR DANTZLER:  That was

11 taken on December 10, 2012.

12             MR. ADAMS:  All right.  Now, so

13 December 10th, so is that -- so that would be

14 after the -- after you -- is that a separate

15 day than the day that you interviewed the

16 owner, Mr. Davis?

17             INVESTIGATOR DANTZLER:  Yes.

18             MR. ADAMS:  Okay.  Why did you

19 take the photo on December 10th?

20             INVESTIGATOR DANTZLER:  Well, at

21 my first contact with the establishment, I

22 didn't interview the -- any of the officers
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1 involved in the case.  So once I spoke with

2 them, I then went to the establishment to

3 document by way of photograph the area where

4 they stated drugs were recovered.

5             MR. ADAMS:  Okay.  Now, was this

6 the -- were those two visits, were those the

7 only two occasions that you had an occasion to

8 be within the establishment?

9             INVESTIGATOR DANTZLER:  No.  Some

10 time in August of 2013, I returned to the

11 establishment to take additional photographs.

12             MR. ADAMS:  All right.  I'm going

13 to hand to -- provide to the witness what is

14 marked for identification purposes as Exhibits

15 3 through 8.

16             (Whereupon, the documents were

17             marked as Government Exhibit 3

18             through 8 for identification.)

19             MR. ADAMS:  I ask for the Board's

20 indulgence.  And with the Board's -- with the

21 Chairman's permission, we would like to

22 provide what is marked for identification
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1 purposes as Exhibits 3 through 8 to

2 Investigator Dantzler.

3             CHAIRPERSON MILLER:  Okay.  

4             MR. ADAMS:  And counsel already

5 has copies of each of those photographs or

6 each of those exhibits, I should say.

7             Investigator Dantzler, can you

8 take a moment to look at what is marked as

9 Exhibits 3 through 8?  And once you are ready,

10 just look up at me.

11             Okay.  Investigator Dantzler, the

12 documents that you hold before you, what is

13 marked as -- for identification purposes as

14 the District Exhibits 3 through 8, what are

15 those documents?

16             INVESTIGATOR DANTZLER: 

17 Photographs that I took of the establishment,

18 the inside.

19             MR. ADAMS:  All right.  And so how

20 are you -- so again, how are you familiar with

21 -- specifically with those documents?

22             INVESTIGATOR DANTZLER:  How am I



202-234-4433
Neal R. Gross and Co., Inc.

Page 58

1 familiar with them?

2             MR. ADAMS:  Yes.

3             INVESTIGATOR DANTZLER:  I took the

4 photographs.

5             MR. ADAMS:  All right.  And when

6 did you take the photographs?

7             INVESTIGATOR DANTZLER:  Some time

8 in August of 2013.

9             MR. ADAMS:  And let's look through

10 each of these exhibits individually or each of

11 these documents individually.

12             Oh, and in terms of the contents

13 of the photographs, are those documents a true

14 and accurate representation of the

15 observations and the photographs that you took

16 on August -- in August 2013?

17             INVESTIGATOR DANTZLER:  Yes.

18             MR. ADAMS:  All right.  Let's look

19 through each of the documents.  And actually

20 what I'll do at this point, I would like to

21 move into evidence what is marked for

22 identification purposes as District Exhibits
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1 3, 4, 5, 6, 7 and 8, which are photographs

2 made by Investigator Dantzler.  Taken by

3 Investigator Dantzler.

4             MR. PASCAL:  I object.

5             CHAIRPERSON MILLER:  Okay. 

6 Grounds?

7             MR. PASCAL:  First of all, they

8 were "taken" some time in August, so they are

9 not dated.  We don't even know -- there is no

10 digital stamp on them showing exactly when

11 they were taken.  And there is no predicate. 

12 This is a charge dealing with drugs and there

13 is no predicate showing that there is any

14 drugs in any of these pictures.

15             MR. ADAMS:  The purpose of the

16 photographs have -- do not relate to the date

17 of the incident or the raid itself.  And I

18 think through the examination, it will be

19 clear what we're -- the only thing that is--

20 that we are establishing here are the basic

21 dimensions and physical description for --

22 sorry, the physical illustration of the
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1 establishment and the establishment's general

2 setup.

3             So it is relevant for the fact

4 finders review for the understanding of

5 basically how the establishment is generally

6 setup.  To -- for the understanding of the

7 facts of the case.

8             MR. PASCAL:  Well, obviously, I

9 don't see how it is relevant at all.  It may

10 be relevant if someone were -- from DCRA

11 wanted to show if there is any violations of

12 any regulatory aspects, but in terms of the

13 sale of drugs, there is nothing that these

14 pictures will establish regarding that and how

15 the facility looks or exists at some time --

16             CHAIRPERSON MILLER:  Excuse me.

17             MR. PASCAL:  -- in August, which

18 is a different -- even months apart from when

19 the allegations took place.  This is August

20 2013?

21             MR. ADAMS:  This is.

22             MR. PASCAL:  And we are talking
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1 about something that happened in November of

2 2012.  I see that they have no bearing.  The

3 place could have looked totally different in

4 2012 than it did 2013.

5             CHAIRPERSON MILLER:  Mr. Adams,

6 did you pass these exhibits up by any chance? 

7 Because I really can't rule on them without

8 looking at them.  Thanks.

9             MR. ADAMS:  Again, Madam Chairman,

10 this is for illustration purposes of the

11 physical setup, so the -- so that in the end

12 in terms of understanding the testimony in

13 terms of what happened in November.

14             Again, we already have within the

15 record a photograph that was taken in December

16 of the office area.  But more or less in terms

17 of the underlying charge and understanding --

18 in terms of understanding the underlying

19 charge, we do believe that it's important and

20 relevant for illustrative or demonstrative

21 purpose to have -- for the Board to have an

22 understanding of the general setup of the
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1 physical dimensions of this establishment.

2             And that is what will come through

3 the testimony from Investigator Dantzler and

4 from the -- and also from a subsequent

5 witness.

6             CHAIRPERSON MILLER:  Thank you. 

7 Okay.  When were these pictures taken, Mr.

8 Adams?

9             MR. ADAMS:  According to

10 testimony, it was -- the pictures were taken

11 in August of 2013.

12             INVESTIGATOR DANTZLER:  I believe

13 it was actually August 5, 2013.

14             CHAIRPERSON MILLER:  Okay.  So

15 this was about a year after the raid, right?

16             INVESTIGATOR DANTZLER:  No, ma'am.

17             CHAIRPERSON MILLER:  I'm sorry,

18 could you make the connection then?  How is

19 this related to the raid or the violation that

20 we are considering?

21             INVESTIGATOR DANTZLER:  It wasn't

22 an exact year.  It was August.
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1             CHAIRPERSON MILLER:  Oh, it's

2 August.  From December, six months or so?

3             INVESTIGATOR DANTZLER:  Yes,

4 ma'am.

5             CHAIRPERSON MILLER:  Okay.  And

6 the purpose -- now, I didn't have the photos

7 before.  It's a lot easier to discuss it.  The

8 purpose is just to show?

9             INVESTIGATOR DANTZLER:  An

10 illustration of the layout of the

11 establishment.

12             CHAIRPERSON MILLER:  The layout?

13             INVESTIGATOR DANTZLER:  Yes.

14             CHAIRPERSON MILLER:  Okay.  And

15 you saw the establishment in December and in

16 August.  Is that correct?

17             INVESTIGATOR DANTZLER:  Yes.

18             MR. ADAMS:  Can I ask one question

19 for --

20             CHAIRPERSON MILLER:  Okay.  Okay.

21             MR. ADAMS:  -- if the Board may --

22 would allow?
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1             Based upon the demonstrations and

2 what is marked for identification purposes as

3 Exhibits 3 through 8, what are your

4 observations regarding the general

5 similarities or differences of the

6 establishment from December 2012 versus when

7 you took the photographs in August of 2013?

8             INVESTIGATOR DANTZLER:  The

9 physical layout of the establishment and the

10 photos depicted in Government's Exhibits 3

11 through 8 are the same physical description of

12 the establishment the way it was when I first

13 went on December 5, 2012.

14             MR. ADAMS:  Okay.  And in terms of

15 the location of the partition, can you

16 describe whether or not that is somewhere

17 different?  The time periods?

18             INVESTIGATOR DANTZLER:  There is

19 no difference.

20             MR. ADAMS:  All right.  And so

21 that's the location of the doorway from the

22 customer area into the employee area?
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1             INVESTIGATOR DANTZLER:  It's --

2             MR. ADAMS:  Can you describe

3 whether it is the same or different?

4             INVESTIGATOR DANTZLER:  There is

5 no difference.

6             MR. ADAMS:  And in terms of the

7 office area, in general in terms of the layout

8 of the location of the desk and the file

9 cabinet, is there any -- can you tell us

10 whether there is any difference or whether

11 it's the same?

12             INVESTIGATOR DANTZLER:  There is

13 no difference.

14             MR. ADAMS:  So in terms of -- I

15 have no further voir dire questions.

16             CHAIRPERSON MILLER:  Okay.  

17             MR. PASCAL:  Again, I just

18 reiterate that it's totally irrelevant.  They

19 are taken seven or eight months later and

20 really have no bearing on the charge before

21 the Board.

22             CHAIRPERSON MILLER:  Okay.  And
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1 Mr. Adams, you say that they help give context

2 to the testimony?

3             MR. ADAMS:  They are definitely

4 relevant.  First of all, we have a case where

5 it has already been admitted that there was

6 drugs found in the establishment by virtue of

7 the conviction.

8             However, this is -- in terms of

9 understanding the establishment's role, is --

10 it would be important for the establishment to

11 have some illustration or some visual

12 demonstration of how the establishment looks

13 in terms of where things occurred through the

14 course of the investigation.

15             So we do believe that this

16 illustration is, indeed, relevant and is -- it

17 does have probative value from that

18 standpoint.  It's not evidence of whether or

19 not -- what happened on November 16th or in

20 December or any time beforehand.  It just

21 allows the Board to have an understanding of

22 layout, so the Board can have an understanding



202-234-4433
Neal R. Gross and Co., Inc.

Page 67

1 of the merits of the underlying charge.

2             CHAIRPERSON MILLER:  Okay.  I'm

3 going to overrule the objection and let them

4 in for that purpose.

5             (Whereupon, the documents marked

6             as Government Exhibit 3 through 8

7             were received in evidence.)

8             MR. ADAMS:  And for the record --

9             CHAIRPERSON MILLER:  That's

10 Exhibits 3 through 8.

11             MR. ADAMS:  Yes.

12             CHAIRPERSON MILLER:  Okay.  

13             MR. ADAMS:  And I just want to go

14 through each exhibit individually for the

15 record.

16             Investigator Dantzler, turning

17 specifically to Government's Exhibit No. 3,

18 can you describe what is -- can you describe

19 the content of that photograph?

20             INVESTIGATOR DANTZLER:  Yes.  This

21 is a photograph that I took standing at the

22 entrance of the establishment looking into the
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1 interior of the establishment.

2             MR. ADAMS:  And on the right side

3 of the photograph, can you tell us what is --

4 can you describe what is there?

5             INVESTIGATOR DANTZLER:  On the --

6             MR. ADAMS:  The right side.

7             INVESTIGATOR DANTZLER:  I'm sorry?

8             MR. ADAMS:  On the right side of

9 the photograph, can you describe what is the

10 content of the photograph?

11             INVESTIGATOR DANTZLER:  On the

12 right side, there is a glass partition with

13 some stands.

14             MR. ADAMS:  And towards the center

15 and the rear, so the center of the photograph,

16 what's in the center of that photograph?

17             INVESTIGATOR DANTZLER:  Towards

18 the center is the entrance that I used to

19 enter into the employee area.  You can see

20 that the door was propped open.  And to the

21 left of the photograph are coolers that

22 consisted of assorted juice and sodas.
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1             MR. ADAMS:  And turning to Exhibit

2 No. 4, describe the content of Exhibit 4.

3             INVESTIGATOR DANTZLER:  Exhibit 4

4 I took this picture standing inside the

5 employee area looking towards the entrance of

6 the establishment.  And to the left are

7 alcoholic beverages, which is also the

8 employee area.

9             MR. ADAMS:  All right.  And

10 Exhibit 5?

11             INVESTIGATOR DANTZLER:  Exhibit 5

12 shows the more detailed look of the employee

13 area, which is separated by a glass partition

14 on the right.

15             MR. ADAMS:  All right.  Exhibit 6,

16 can you describe what is the content of that

17 photograph?

18             INVESTIGATOR DANTZLER:  Exhibit 6

19 is another -- is a room in the employee area

20 which leads to -- once you go through that

21 door, it leads to the office.

22             MR. ADAMS:  Okay.  And comparing
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1 Exhibit 3 to Exhibit 6, is there any reference

2 point between -- or is -- does -- how does --

3 does 6 relate to Exhibit 3 in any way?

4             INVESTIGATOR DANTZLER:  Yes, it

5 does.

6             MR. ADAMS:  And how specifically?

7             INVESTIGATOR DANTZLER:  The -- in

8 Exhibit 3 you will see a gentleman with some

9 shorts that is standing a few feet inside of

10 the area.  That is actually Mr. Davis, Sr.

11 standing in the employee area.  And Exhibit 6

12 shows the area where Mr. Davis, Sr. was

13 standing.

14             MR. ADAMS:  Okay.  Now, turning to

15 Exhibit 7, can you give a description of the

16 content of that photograph?

17             INVESTIGATOR DANTZLER:  Exhibit 7

18 is the entrance to the office where -- and the

19 desk is where drugs were located.

20             MR. ADAMS:  And within -- okay. 

21 And within the -- you stated it's an office. 

22 Where, approximately, is the office located
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1 at?

2             INVESTIGATOR DANTZLER:  Beyond --

3 if you go back to Exhibit No. 6, the office is

4 located through that doorway to the right.

5             MR. ADAMS:  Okay.  

6             INVESTIGATOR DANTZLER:  The first

7 right you get to.

8             MR. ADAMS:  All right.  

9             INVESTIGATOR DANTZLER:  And

10 Exhibit 7 depicts the office and Exhibit 8

11 also depicts the office as well.

12             MR. ADAMS:  And why did you take a

13 picture of -- why did you -- specifically for 

14 Exhibit 7, why did you take that photograph?

15             INVESTIGATOR DANTZLER:  Because

16 that's where I understand the drugs were

17 located in the desk that is pictured in

18 Exhibit 7.

19             MR. PASCAL:  Objection.  She

20 stated that's where she understands the drugs. 

21 It's incumbent upon him to put evidence on

22 from someone that actually knows where the
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1 drugs were found.

2             CHAIRPERSON MILLER:  I'm going to

3 overrule that.  You can probe what her

4 understanding is based on, if you like, when

5 it is time for cross.  Okay.  

6             MR. ADAMS:  And lastly, Exhibit 8?

7             INVESTIGATOR DANTZLER:  Is --

8             MR. ADAMS:  Can you -- I

9 apologize.  Can you provide a description,

10 Investigator Dantzler, of the contents of

11 Exhibit 8?

12             INVESTIGATOR DANTZLER:  Yes.  It's

13 the same office that is depicted in

14 Government's Exhibit No. 7.  And this is to

15 the left of that room where the file cabinets

16 are located.

17             MR. ADAMS:  And I notice in

18 Exhibit 8 at the bottom right hand side of

19 Exhibit 8, what is there in that corner there?

20             INVESTIGATOR DANTZLER:  There is a

21 -- it looks like a desk.

22             MR. ADAMS:  Okay.  Now, there is
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1 something -- I believe there is something that

2 is kind of brown in color.  Is that -- can you

3 describe -- do you recollect what that is?

4             INVESTIGATOR DANTZLER:  A chair.

5             MR. ADAMS:  All right.  And how

6 does -- can you describe whether or not the --

7 I'm sorry.  Can you describe how the chair

8 relates to Exhibit 7?

9             INVESTIGATOR DANTZLER:  That's the

10 same.  Exhibit 8 is showing the same chair

11 that is in Exhibit 7.

12             MR. ADAMS:  Okay.  Thank you very

13 much.  I have no further questions for

14 Investigator Dantzler.

15             CHAIRPERSON MILLER:  Okay.  Is

16 there any cross?

17                 CROSS-EXAMINATION

18             MR. PASCAL:  Do you have any

19 personal knowledge of any involvement of

20 Samuel Davis, Sr. with respect to the drug

21 incident that happened on November 16, 2012?

22             INVESTIGATOR DANTZLER:  I was not
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1 involved in the search warrant.

2             MR. PASCAL:  So the answer is no

3 then?

4             INVESTIGATOR DANTZLER:  Correct.

5             MR. PASCAL:  Okay.  Nothing

6 further.

7             CHAIRPERSON MILLER:  Okay.  

8             MR. ADAMS:  I apologize, Madam

9 Chairman, before the Board asks its questions,

10 there is a couple -- one more question or two

11 more questions on direct that I would like to

12 address with Investigator Dantzler very

13 briefly.

14             In terms of --

15             CHAIRPERSON MILLER:  All right.  

16             MR. ADAMS:  I apologize.

17             CHAIRPERSON MILLER:  All right. 

18 I'll give you a little leeway right now. 

19 Okay.

20             MR. ADAMS:  In terms of Samuel

21 Davis, Jr., based upon -- within the -- what--

22 can you describe whether Samuel Davis, Jr. is
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1 the ABC manager or at the time as of November

2 16, 2012 was he ABC manager?

3             INVESTIGATOR DANTZLER:  I don't

4 know if he was or was not.

5             MR. ADAMS:  Okay.  And have you

6 had any chance subsequent to the investigation

7 to review ABRA's records regarding his

8 standing as an ABC manager?

9             INVESTIGATOR DANTZLER:  No, I have

10 not.

11             MR. ADAMS:  Okay.  I have no

12 further questions for --

13             CHAIRPERSON MILLER:  Mr. Pascal,

14 do you have any other questions on his

15 additional questions?

16             MR. PASCAL:  No, thank you.

17             CHAIRPERSON MILLER:  Okay.  Board

18 Members?  We have no questions.  Thank you.

19             INVESTIGATOR DANTZLER:  Okay. 

20 Just for the record, I just wanted to --

21             CHAIRPERSON MILLER:  Okay.  

22             INVESTIGATOR DANTZLER:  -- say
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1 that at the time of the investigation, the

2 report was under my married name of Martin,

3 Felicia Martin, just so the record is clear.

4             CHAIRPERSON MILLER:  Thank you. 

5 Yes, I was wondering about that.  Okay.  Thank

6 you.

7             MR. ADAMS:  Investigator, the

8 Board has questions.

9             INVESTIGATOR DANTZLER:  Oh, I

10 thought they said no.

11             MR. ADAMS:  Oh, they have no

12 questions?

13             CHAIRPERSON MILLER:  No, no, we

14 don't actually.

15             MR. ADAMS:  I apologize.  I didn't

16 hear that.  All right.  I have no further

17 questions.

18             CHAIRPERSON MILLER:  Good.

19             (Whereupon, witness was excused.)

20             MR. ADAMS:  The District's next

21 witness is Agent Frank Oliver.  And I believe

22 if we could give the Board one moment so Agent
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1 Oliver can come out.

2             CHAIRPERSON MILLER:  Good

3 afternoon.  I'm just going to swear you in

4 over here.  All right.

5 Whereupon,

6                AGENT FRANK OLIVER

7 was called as a witness by Counsel for the

8 Government, and having been first duly sworn,

9 assumed the witness stand and was examined and

10 testified as follows:

11             CHAIRPERSON MILLER:  Okay. 

12 Thanks.

13                DIRECT EXAMINATION

14             MR. ADAMS:  Good afternoon, sir.

15             AGENT OLIVER:  Good afternoon.

16             MR. ADAMS:  Can you, please, state

17 your name and spell it for the record?

18             AGENT OLIVER:  Frank Oliver, F-R-

19 A-N-K  O-L-I-V-E-R and it's junior.

20             MR. ADAMS:  And, Mr. Oliver, are

21 you employed by the Federal Government?

22             AGENT OLIVER:  Yes, I am.
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1             MR. ADAMS:  And how are you

2 employed by the Federal Government?

3             AGENT OLIVER:  I'm a Special Agent

4 with the Alcohol, Tobacco and Firearms and

5 Explosives.

6             MR. ADAMS:  All right.  And how

7 long have you been employed by -- and that

8 Agency goes by ATF.  Is --

9             AGENT OLIVER:  Yes, it does.

10             MR. ADAMS:  Okay.  How long have

11 you been employed by ATF?

12             AGENT OLIVER:  Over 13 years.

13             MR. ADAMS:  Okay.  And what has

14 your position been with ATF during that time?

15             AGENT OLIVER:  I have been a

16 member of the HIDTA Task Force, which is High

17 Intensity Drug Trafficking Area group, who

18 concentrates on drug traffickers and armed

19 drug gangs.

20             MR. ADAMS:  All right.  Prior to

21 you working for ATF, have you had any other

22 roles in law enforcement?
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1             AGENT OLIVER:  I was a police

2 officer here in the city with the Department

3 10 years ago.

4             MR. ADAMS:  And now in terms of

5 your involvement with, and let me make sure I

6 have this right, in terms of your role with

7 the -- with this -- I guess it's kind of a

8 weird acronym, you stated it was the High?

9             AGENT OLIVER:  High Intensity Drug

10 Trafficking Area.

11             MR. ADAMS:  And this is the HIDTA

12 or do you go by --

13             AGENT OLIVER:  HIDTA.

14             MR. ADAMS:  HIDTA?

15             AGENT OLIVER:  Yes, sir.

16             MR. ADAMS:  In terms of working

17 with HIDTA, what is HIDTA's role?

18             AGENT OLIVER:  We just investigate

19 drug trafficking.

20             MR. ADAMS:  All right.  And --

21             AGENT OLIVER:  And drug

22 trafficking individuals.
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1             MR. ADAMS:  And so what kind of

2 cases do you wind up taking action on?

3             AGENT OLIVER:  Cocaine, heroin,

4 PCP and so on down the road, everything.

5             MR. ADAMS:  What is HIDTA's reach

6 in terms of where you have been in operations? 

7 What is the geographical location that you

8 have worked?

9             AGENT OLIVER:  My office is in DC,

10 but I am from Virginia.  I mean, I'm

11 throughout the country actually.  Wherever the

12 case takes me to.

13             MR. ADAMS:  All right.  And do you

14 have cases within the District of Columbia?

15             AGENT OLIVER:  Yes, sir.

16             MR. ADAMS:  In 2012 in terms of

17 your working with HIDTA, did you conduct an

18 investigation in the District of Columbia?

19             AGENT OLIVER:  I conducted

20 several, yes, sir.

21             MR. ADAMS:  All right.  And was

22 one -- did one of the investigations involve,
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1 I guess, the location that was located at 2316

2 Pennsylvania Avenue, S.E.?

3             AGENT OLIVER:  Yes, S & P Liquors.

4             MR. ADAMS:  Okay.  And I

5 apologize, can you, please, repeat what that

6 address is?

7             AGENT OLIVER:  2316 Pennsylvania

8 Avenue.

9             MR. ADAMS:  Yes.

10             AGENT OLIVER:  S.E.

11             MR. ADAMS:  And what's there?

12             AGENT OLIVER:  S & P Liquors.

13             MR. ADAMS:  S & P Liquors?  All

14 right.  And how did you become involved with

15 the investigation at that location?

16             AGENT OLIVER:  I received

17 information that --

18             MEMBER ALBERTI:  I'm sorry?

19             AGENT OLIVER:  -- narcotics,

20 cocaine and other things were being sold out

21 of the establishment.

22             MEMBER SILVERSTEIN:  Sir?  We need
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1 to be able to hear you up here.

2             AGENT OLIVER:  I said I received

3 information that --

4             MEMBER SILVERSTEIN:  Is your

5 microphone on?

6             AGENT OLIVER:  -- narcotics,

7 cocaine and other things were being sold out

8 of the establishment.

9             MR. ADAMS:  All right.  And,

10 approximately, when did you receive

11 information for this?

12             AGENT OLIVER:  I believe it was

13 August or September of 2012.

14             MR. ADAMS:  As a result of

15 receiving this information, can you describe

16 whether you -- an investigation was initiated?

17             AGENT OLIVER:  Yes, it was.

18             MR. ADAMS:  All right.  And can

19 you describe the nature of the investigations

20 that occurred for that location?

21             AGENT OLIVER:  I used a

22 confidential source to make several 
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1 controlled-purchases from that establishment.

2             MR. ADAMS:  All right.  

3             AGENT OLIVER:  From September.  I

4 conducted it from September through November

5 and then there was another purchase later on.

6             CHAIRPERSON MILLER:  Can you hear?

7             MEMBER ALBERTI:  Could you speak

8 up just a little bit?

9             AGENT OLIVER:  I'm sorry.  I need

10 you to hear.  Is this working?

11             CHAIRPERSON MILLER:  Is your mike

12 on?  Do you know?  It should have a bright

13 green light.

14             AGENT OLIVER:  It is green.

15             CHAIRPERSON MILLER:  Is it --

16             MR. ADAMS:  Is it bright green?

17             AGENT OLIVER:  Yes.

18             MEMBER ALBERTI:  Just tap on it. 

19 Gotcha.

20             CHAIRPERSON MILLER:  Okay.  

21             MR. ADAMS:  Very well.  All right. 

22 So can you, please, repeat your answer, Agent
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1 Oliver?

2             AGENT OLIVER:  The question was

3 when did the investigation --

4             MR. ADAMS:  Yes.  When did the

5 investigation occur?

6             AGENT OLIVER:  I believe I

7 received information August/September of 2012

8 and we made purchases from September of 2012,

9 I did, using a source through November of

10 2012.  And then another purchase was made

11 after that the following year.

12             MR. ADAMS:  And you said purchases

13 were made, what sort of purchases?

14             AGENT OLIVER:  Purchases of

15 cocaine.

16             MR. ADAMS:  All right.  And,

17 approximately, how many purchases were made

18 from that location?

19             AGENT OLIVER:  I myself controlled

20 -- did three of them and then there was a

21 fourth done by another officer.

22             MR. ADAMS:  Okay.  And in terms of
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1 the procedures, and let me turn to, I guess,

2 approximately -- well, actually, let me state

3 this.

4             There was -- assume -- can you

5 tell us at what point there was a search

6 warrant that was issued for this

7 establishment?

8             AGENT OLIVER:  The one thing I did

9 say, meaning when I say I made purchases, I

10 used a controlled -- I mean, a confidential

11 source to make those purchases.  I did not

12 make the purchases myself.

13             CHAIRPERSON MILLER:  Okay.  

14             AGENT OLIVER:  Just to clarify

15 that.

16             MR. ADAMS:  Okay.  

17             AGENT OLIVER:  Following a

18 controlled-purchase in November, a search

19 warrant was obtained for the establishment.

20             MR. ADAMS:  Okay.  And was that

21 the first time a search warrant was obtained

22 for the establishment?
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1             AGENT OLIVER:  No, sir.

2             MR. ADAMS:  Okay.  And how many

3 search warrants had been obtained for the

4 establishment?

5             AGENT OLIVER:  I know we at least

6 had gotten one or possibly two more search

7 warrants, but you only have a certain time

8 period to execute the search warrants and

9 other things had come up, other cases and we

10 had to let the search warrants die.  We didn't

11 execute them, so that's why we had made

12 numerous buys at the establishment.

13             MR. ADAMS:  Now, in terms of the

14 search warrant, what were the basis -- I mean,

15 prior to this one November 16 -- that was

16 served on November 16, 2012, what were the

17 bases of the search warrants being issued, in

18 general?

19             AGENT OLIVER:  The basis of the

20 search warrants issued were due to the fact

21 that we purchased cocaine out of the

22 establishment.
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1             MR. ADAMS:  Okay.  Now, turning to

2 -- I apologize.  I was briefly interrupted by

3 someone in the audience who was being

4 impatient.  In terms of this -- of the --

5 sorry.  At a certain point did there come an

6 occasion that a search warrant was obtained on

7 November 16, 2012?

8             AGENT OLIVER:  No, there is a

9 search warrant.  I can't -- I don't remember

10 the date it was obtained, but I believe it was

11 executed on November 16th.

12             MR. ADAMS:  Okay.  And can you

13 describe your involvement in the

14 investigation?

15             AGENT OLIVER:  Yeah, I was there

16 during the execution of the search warrant.

17             MR. ADAMS:  All right.  

18             AGENT OLIVER:  Along with other

19 law enforcement officers.

20             MR. ADAMS:  But prior to the

21 actual execution of the search warrant, was

22 there -- what was done in order to obtain this
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1 search warrant that led to the execution on

2 November 16th?

3             AGENT OLIVER:  Well, the purchase

4 out of the establishment was probable cause to

5 get a search warrant, if that's what you are

6 asking.

7             MR. ADAMS:  Yes, that's what I'm

8 asking.

9             AGENT OLIVER:  That last purchase

10 when it was made in a certain time frame was

11 used to get the search warrant for execution.

12             MR. ADAMS:  Okay.  Are you

13 familiar with the facts with the -- that

14 occurred for the sale that led to the last

15 search warrant?

16             AGENT OLIVER:  Yes.

17             MR. ADAMS:  Okay.  And what

18 occurred?

19             AGENT OLIVER:  I asked the

20 confidential source to enter the

21 establishment.  At that time, I also had an

22 undercover person purchasing a drink or chips
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1 or something inside, who saw the whole

2 transaction.  The -- backing up, the

3 confidential source was searched prior to him

4 entering the store.  He had nothing on him.

5             I gave that individual a certain

6 amount of money and told him what to purchase. 

7 He entered the establishment.  He was under

8 surveillance.  He didn't stop.  He didn't

9 speak to anyone prior to entering the store. 

10 He entered the store.  The undercover saw him

11 through the front doors of the store.  

12             There was glass partition inside

13 of the store and a security door.  He walked

14 through the security door and met with two

15 individuals near the office near the back. 

16 After he made the purchase, he left the store

17 and responded right back to me.

18             MR. ADAMS:  All right.  

19             AGENT OLIVER:  Without

20 encountering anyone else.

21             MR. ADAMS:  And what was found? 

22 And what was found from this confidential
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1 source?

2             AGENT OLIVER:  He turned over a

3 piece of paper that was folded with cocaine in

4 it.

5             MR. ADAMS:  All right.  And you

6 state that he -- that the source was under

7 surveillance.  How exactly was he under

8 surveillance?

9             AGENT OLIVER:  We had surveillance

10 units in the area and, as I said, we had a

11 person acting as an undercover already inside

12 the store.

13             MR. ADAMS:  All right.  And the

14 undercover who was inside the establishment,

15 was he employed by -- with your Agency?

16             AGENT OLIVER:  Yes.  He is an ATF

17 Agent.

18             MR. ADAMS:  And who was that

19 Agent?

20             AGENT OLIVER:  It would have been

21 Daryl Jenkins.

22             MR. ADAMS:  Okay.  And in terms of
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1 Agent Jenkins, he has -- he was within the

2 establishment.  What did -- was his

3 observations of how the confidential source or

4 what occurred with the confidential source

5 within the establishment?

6             MR. PASCAL:  Objection.  He would

7 be testifying about what some other person

8 said.

9             MR. ADAMS:  Hearsay is permitted.

10             CHAIRPERSON MILLER:  What was the

11 question?

12             MR. ADAMS:  The question is what

13 was the Agent's observations regarding what

14 occurred at the time of the confidential

15 source's --

16             MR. PASCAL:  Not this Agent, but

17 another agent.

18             MR. ADAMS:  This is Agent Jenkins.

19             CHAIRPERSON MILLER:  Oh, it was

20 Agent Jenkins?

21             MR. ADAMS:  Daryl Jenkins was

22 inside the establishment.
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1             CHAIRPERSON MILLER:  Okay.  Well,

2 let me -- did you ask him how would he know

3 what it was?

4             MR. ADAMS:  I asked him what the

5 Agent Jenkins observed.  And under the -- we

6 believe that under our hearsay rules, that

7 that would be allowed.

8             CHAIRPERSON MILLER:  I understand

9 what you are saying.  You are not asking what

10 he said.  You are asking what he saw?

11             MR. ADAMS:  What he observed, yes.

12             CHAIRPERSON MILLER:  What he saw?

13             MR. ADAMS:  Yes.

14             CHAIRPERSON MILLER:  Okay.  

15             MR. ADAMS:  What was -- actually,

16 I'll take that back.  It is asking what was

17 relayed to -- I should have asked -- the

18 question should be what was relayed to Officer

19 -- Agent Oliver from Agent Jenkins regarding

20 what occurred within the establishment.

21             CHAIRPERSON MILLER:  Okay.  I'll

22 allow that.
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1             AGENT OLIVER:  He stated that when

2 the confidential source entered the store, he,

3 like I said, walked through this door to the

4 security -- through the security door inside. 

5 He met with Davis, Jr. and Davis, Sr. by the--

6 when you walk in, you walk through the door.

7             You walk through the main doors. 

8 Then you walk through a security door.  If you

9 walk about another 15 feet, there is a little

10 office inside.  He said that they were all

11 three by the back -- by the entrance to that

12 office.  The three of them together.

13             He said after a short period of

14 time, another customer had come into the store

15 and he also had purchased items.  Mr. senior

16 came to the front and took care of the

17 transactions or the purchases and left Samuel

18 Davis, Jr. and the source at the office.

19             MR. ADAMS:  And where were -- and

20 when this buy occurred, where were you

21 located?  Approximately, where were you

22 located?
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1             AGENT OLIVER:  I was in the area

2 across the street from the location.

3             MR. ADAMS:  And did you have any

4 visual contact with the establishment at all?

5             AGENT OLIVER:  With who?

6             MR. ADAMS:  Did you -- were you

7 able to observe anything?

8             AGENT OLIVER:  I could observe the

9 source go in the store and exit the store, as

10 well as the undercover.

11             MR. ADAMS:  Okay.  And prior to

12 the November 16th raid, had you actually been

13 within the establishment?

14             AGENT OLIVER:  Yes.

15             MR. ADAMS:  Okay.  And I'm going

16 to hand to Agent Oliver what is marked as

17 Districts Exhibits 3 through 8.  All right. 

18 So --

19             CHAIRPERSON MILLER:  And Mr.

20 Pascal has a copy, right?

21             MR. ADAMS:  Yes.  This has already

22 been admitted.
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1             CHAIRPERSON MILLER:  I am going to

2 ask if you are going to be wanting to move

3 them into evidence?

4             MR. ADAMS:  Say what?

5             CHAIRPERSON MILLER:  Are you going

6 to be wanting to move them into evidence?

7             MR. ADAMS:  This has already been

8 moved into evidence.

9             CHAIRPERSON MILLER:  Oh, they are

10 already moved.  Okay.  

11             MR. ADAMS:  They are already moved

12 in.

13             CHAIRPERSON MILLER:  Okay.  So

14 what are we looking at?

15             MR. ADAMS:  This is Exhibits 3

16 through 8.

17             CHAIRPERSON MILLER:  Okay.  Thank

18 you.

19             MR. ADAMS:  All right.  Now,

20 specifically looking at Exhibit No. 3, Agent

21 Oliver, you stated that you are familiar with

22 how this establishment is laid out.  Is this
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1 pretty much what you remember from November

2 16, 2008 -- 2012?

3             AGENT OLIVER:  Yes, it is.

4             MR. ADAMS:  Okay.

5             AGENT OLIVER:  Inside the store.

6             MR. ADAMS:  Now, you stated that

7 the buy happened within the office.  So

8 looking at Exhibit 3, how -- where did the

9 sale actually take place, from Exhibit 3?  Was

10 it beyond -- was it in this area where

11 customers have access to or where did it

12 occur?

13             AGENT OLIVER:  No, you go through

14 the first doorway and then you will see the

15 border of another doorway and right through

16 that or past that doorway there is an office

17 to the right.

18             MR. ADAMS:  All right.  And going

19 to Exhibit 7 and 8, now, these -- now, we

20 won't -- this is -- are you familiar with this

21 area, what is known in Exhibit 7 and 8?

22             AGENT OLIVER:  Yes, that's the
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1 office that I'm speaking of.

2             MR. ADAMS:  Okay.  All right.  So

3 afterwards on November 16, 2012, the search

4 warrant was obtained and it was executed on

5 that date.  Are you familiar with the search

6 that occurred on November 16, 2012?

7             AGENT OLIVER:  Yes.

8             MR. ADAMS:  And how are you

9 familiar with that?

10             AGENT OLIVER:  I was there.

11             MR. ADAMS:  Okay.  And can you

12 describe what occurred on that day?

13             AGENT OLIVER:  We went to the

14 location.  I had two officers go in and right

15 next to S & P Liquors is another store, if I

16 remember, a restaurant and a little parking

17 area where the Davis' parked their vehicles. 

18 I had them go in and tell Davis, Jr. that

19 there was a problem with his vehicle and ask

20 him to step outside, which he did. 

21             When he came outside, we told him

22 we had a search warrant for the location.  We
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1 asked him who else was in the establishment. 

2 I think we had officers at the doorway keeping

3 customers from going in and out.  He explained

4 I think he had another employee there.

5             We went in, did our announcement

6 that this was a search warrant.  We secured

7 the individuals inside.  We walked Mr. Davis,

8 Jr. back in.  And after everyone was secured,

9 we search the premises.

10             MR. ADAMS:  Okay.  Now, when you

11 searched the premises, what did you find and

12 where did you find it?

13             AGENT OLIVER:  We found cocaine in

14 several different locations, if I remember,

15 within the office.  I'm trying to -- and

16 Exhibit No. 7 --

17             MR. ADAMS:  Okay, yes.

18             AGENT OLIVER:  -- there is a desk. 

19 In front of that desk, there is little cubby

20 holes, we found a package containing, I

21 believe, like 41 packets of cocaine.

22             MR. ADAMS:  Okay.  
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1             AGENT OLIVER:  Individual packets. 

2 In Exhibit 8, there is two safes, a white one

3 and a blue one.  And I believe in the white

4 safe we found a .38 caliber revolver.

5             MR. ADAMS:  Okay.  

6             AGENT OLIVER:  We found other

7 packages.  I got to look at the report to see

8 the location.

9             MR. ADAMS:  All right.  And so as

10 part of when you do searches of this nature

11 and you receive information, what do you do as

12 a result of conducting such searches after the

13 fact?

14             AGENT OLIVER:  When I receive

15 information, I try to investigate it using

16 different sources.

17             MR. ADAMS:  I apologize.  Once you

18 had executed the search warrant and you

19 received the actual, I believe, material, does

20 your office require you to do anything in

21 terms of recording the material?

22             AGENT OLIVER:  Yes.  I took all
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1 the -- myself and MPD Officers took all the

2 evidence into our custody.  And the narcotics

3 was turned over to DEA for analysis.  And I

4 was in possession of the firearm for

5 fingerprints and analysis and test fire.

6             MR. ADAMS:  And does your Agency

7 require you to produce anything in writing

8 consistent with these incidents?

9             AGENT OLIVER:  Yeah, a Report of

10 Incident.  I do reports for each act.

11             MR. ADAMS:  All right.  I'm going

12 to approach Agent Oliver with what is marked

13 for identification purposes as District's

14 Exhibit No. 9.

15             (Whereupon, the document was

16             marked as Government Exhibit 9 for

17             identification.)

18             MR. ADAMS:  Mr. Pascal already has

19 a copy of this.

20             Agent Oliver, what is this

21 document?

22             AGENT OLIVER:  It's a report of
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1 investigation concerning the November 16, 2012

2 search warrant at 2316 Pennsylvania Avenue, S

3 & P Liquors.

4             MR. ADAMS:  And how are you

5 familiar with this document?

6             AGENT OLIVER:  I wrote it.

7             MR. ADAMS:  Okay.  And along with

8 it, I think on the third page is mentioned

9 something called attachment.  Are the

10 attachments in the document that you have?

11             AGENT OLIVER:  Yes.

12             MR. ADAMS:  Okay.  And do you

13 recognize those documents?

14             AGENT OLIVER:  Yes, sir.

15             MR. ADAMS:  All right.  So I think

16 that one attachment is, obviously, the search

17 warrant and the return.  Is that there?

18             AGENT OLIVER:  Yes.

19             MR. ADAMS:  All right.  And are

20 you familiar with the search warrant?

21             AGENT OLIVER:  Yes.

22             MR. ADAMS:  Now, how are you
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1 familiar with the facts that are within the

2 search warrant?

3             AGENT OLIVER:  Because I conducted

4 the controlled-purchase with the confidential

5 source.

6             MR. ADAMS:  All right.  And there

7 is also documents from the police department

8 as well.  Are you familiar with those

9 documents?

10             AGENT OLIVER:  Yes.

11             MR. ADAMS:  And based upon your

12 examination, is this a true and accurate

13 representation of your report and the

14 documentation that is within the ATF Agency

15 files?

16             AGENT OLIVER:  Yes, sir.

17             MR. ADAMS:  All right.  I would

18 like to move into evidence what is marked for

19 identification purposes as the District's

20 Exhibit No. 9.

21             MR. PASCAL:  No objection.

22             MR. ADAMS:  And I'm assuming that
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1 the Board has admitted that into evidence.  I

2 just wanted to make sure that's in the record

3 as admitted.

4             CHAIRPERSON MILLER:  I need to

5 look at it.

6             MR. ADAMS:  Oh, I apologize. 

7 Sorry.  Sorry, Madam Chair.

8             CHAIRPERSON MILLER:  I don't do it

9 blindly, even though there's no objection. 

10 Okay.  Exhibit -- this is all Exhibit 9.  Is

11 that correct?

12             MR. ADAMS:  Yes.

13             CHAIRPERSON MILLER:  Okay.  Then

14 Exhibit 9 is admitted.

15             (Whereupon, the document marked as

16             Government Exhibit 9 was received

17             in evidence.)

18             MR. ADAMS:  Now, within your

19 report you state that there, turn to page 2 of

20 the report, are 41 paper packets that were

21 found within a shelving unit.  Do you remember

22 this being part of your report?
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1             AGENT OLIVER:  Yes, sir.

2             MR. ADAMS:  Okay.  And so again,

3 now, you are mentioning Exhibit No. 7.  Does

4 that relate to your -- does that sentence

5 relate to Exhibit 7 in some way, shape or

6 form?

7             AGENT OLIVER:  Yes.

8             MR. ADAMS:  And specifically you

9 state that there was something, a paper packet

10 that read DC Lottery.  How is that

11 significant?

12             AGENT OLIVER:  There was -- well,

13 what we also found it was like a notepad where

14 you peel off a little piece of paper that had

15 stamped DC Lottery.  They were using those

16 pieces of paper to make folds and put cocaine

17 in them.  And that's how they were packaging

18 the cocaine.  And that was similar to what we

19 had purchased the previous times from the

20 establishment.  They were in those DC Lottery

21 papers.

22             MR. ADAMS:  All right.  So you
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1 also -- according to your list, there was

2 found a revolver.  Did that relate to these

3 exhibits at all?

4             AGENT OLIVER:  Yes, there was a

5 .38 caliber revolver recovered from the second

6 drawer in the first file cabinet.

7             MR. ADAMS:  And a little bit

8 further down within your list it states a

9 digital scale was found.  Where was the

10 digital scale found?  And can you describe

11 what exactly was found with the digital scale?

12             AGENT OLIVER:  The digital scale

13 and a plastic bag that was knotted.  It also

14 contained white powder, suspected cocaine.  It

15 was found in the second drawer down of the

16 office desk.

17             MR. ADAMS:  All right.  

18             AGENT OLIVER:  Which is in Exhibit

19 7.

20             MR. ADAMS:  And in terms of this

21 cocaine that was found, I mean, in proximity

22 to the scale, where was it in proximity?  Was
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1 it beside the scale or where was it?

2             AGENT OLIVER:  It was in the same

3 drawer.  I can't say if it was on top of it or

4 beside it.

5             MR. ADAMS:  Okay.  

6             AGENT OLIVER:  It was in the same

7 drawer.

8             MR. ADAMS:  All right.  I

9 apologize, bear with me, Agent.  In terms of

10 when you -- this is not -- I'm going to take

11 you back just one second.

12             When you initially received the

13 search warrant you stated that a buy was made

14 of cocaine.  How do you know that it was

15 cocaine?

16             AGENT OLIVER:  It was field tested

17 with positive results for cocaine.

18             MR. ADAMS:  Now, I apologize, I

19 just want to make sure I have this right. 

20 Now, prior -- so this is the search warrant

21 that you executed.  And again, we established

22 that we had -- you had gotten search warrants
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1 in the past for the establishment based upon

2 the same -- the similar information.  

3             In the prior occasions that search

4 warrants were obtained, who -- do you

5 recollect who was at the establishment at the

6 time that buys were made?

7             AGENT OLIVER:  Yes.

8             MR. ADAMS:  And who was at the

9 establishment?

10             AGENT OLIVER:  Both Davis, Jr. and

11 Sr. and then the third person.  He was there

12 the night we did the search warrant on the

13 16th.  I can't remember his name, but it is in

14 the report.

15             MR. ADAMS:  I have no further

16 questions for Agent Oliver.

17             CHAIRPERSON MILLER:  Okay.  

18             MR. PASCAL:  I have no questions.

19             CHAIRPERSON MILLER:  You have no

20 questions?  Board Members?  Okay.  I have a

21 few questions.

22             AGENT OLIVER:  I'm sorry, I
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1 couldn't hear you.

2             CHAIRPERSON MILLER:  I said I have

3 a few questions. 

4             AGENT OLIVER:  Okay.  

5             CHAIRPERSON MILLER:  I didn't say

6 anything yet.  Well, just following up from

7 that last question I guess, when you said that

8 both junior and senior were there when buys

9 were made.  Do you know based on what your

10 sources told you whether they were both

11 involved in the selling or they were just

12 there?

13             AGENT OLIVER:  They stated that

14 senior was aware of what he was doing.

15             CHAIRPERSON MILLER:  And did you

16 say that you are on a High Intensity Drug?

17             AGENT OLIVER:  Trafficking --

18             CHAIRPERSON MILLER:  Unit, okay. 

19 So what constitutes high intensity?

20             AGENT OLIVER:  That's --

21             CHAIRPERSON MILLER:  And when

22 would you get involved?
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1             AGENT OLIVER:  -- just what I'm

2 assigned to.  It's funded separately.  We get

3 monies from separate -- by Government.

4             CHAIRPERSON MILLER:  Okay.

5             COURT REPORTER:  Sir, could you

6 speak up?

7             AGENT OLIVER:  I said it just

8 doesn't make you target different groups. 

9 It's just we are funded separately by the

10 Government and I'm in a HIDTA group and we get

11 money from HIDTA.

12             CHAIRPERSON MILLER:  Well, I

13 guess, I mean, what kind of triggers your

14 involvement?  I mean, if some establishment

15 just sold one packet of cocaine, would you get

16 involved necessarily?

17             AGENT OLIVER:  Well, you know, we

18 try to get involved when there is serious

19 trafficking going on.  Not just one bag, an

20 individual selling one bag.

21             CHAIRPERSON MILLER:  Right, okay. 

22 The Government Exhibit 9 --
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1             AGENT OLIVER:  The report.

2             CHAIRPERSON MILLER:  I think it is

3 the report that you wrote?

4             AGENT OLIVER:  Yes, ma'am.

5             CHAIRPERSON MILLER:  Okay.  Where

6 does this report go?  What is it for normally? 

7 Where does it go?

8             AGENT OLIVER:  It's for

9 prosecution.

10             CHAIRPERSON MILLER:  For

11 prosecution in court?

12             AGENT OLIVER:  The U.S. Attorney's

13 Office.

14             CHAIRPERSON MILLER:  Okay.  

15             AGENT OLIVER:  And all the

16 attachments.

17             CHAIRPERSON MILLER:  And I was

18 wondering if you know this, on the seizure

19 list, which is near the end --

20             AGENT OLIVER:  Yes, ma'am.

21             CHAIRPERSON MILLER:  -- and it has

22 under No. 3, bundles of money.
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1             AGENT OLIVER:  What number is

2 that, ma'am?

3             CHAIRPERSON MILLER:  No. 3.

4             AGENT OLIVER:  3?

5             CHAIRPERSON MILLER:  Under 3,

6 yeah.  My question is I wondered how to read

7 those numbers under bundles of money.  There

8 is 1.15.00.

9             AGENT OLIVER:  $15, $38 and $52.

10             CHAIRPERSON MILLER:  Okay.  So

11 it's not like two $38.  That was for three

12 separate amounts of money?

13             AGENT OLIVER:  Three separate.

14             CHAIRPERSON MILLER:  Okay.  

15             AGENT OLIVER:  In that one area.

16             CHAIRPERSON MILLER:  Right.  Okay. 

17 And also when your sources were purchasing,

18 did they purchase different amounts or the

19 same amount each time?  Do you know?

20             AGENT OLIVER:  I don't recall. 

21 Generally, I would just give that person an

22 exact amount of money and tell him purchase
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1 this much.

2             CHAIRPERSON MILLER:  Okay.  All

3 right.  I don't have any other questions.  Do

4 any Board Members have any other questions? 

5 Okay.  Is there any questions based on Board

6 questions?

7             MR. ADAMS:  The District has no

8 further questions.

9             CHAIRPERSON MILLER:  Okay.  Thank

10 you very much for taking the time.

11             AGENT OLIVER:  Thank you.  Have a

12 good day.

13             (Whereupon, witness was excused.)

14             MR. ADAMS:  The Board's

15 indulgence.  The District rests its case.  The

16 District has no further witnesses and as a

17 result, we rest this case.

18             CHAIRPERSON MILLER:  Thank you. 

19 Mr. Pascal, are you going to be presenting a

20 case?

21             MR. PASCAL:  I will present the

22 two witnesses related to the surrender of the
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1 license.  In effect, I guess I will move again

2 as part of the case that -- to be allowed to

3 join in and for the Board to consider to allow

4 the pending application to go forward.

5             So I would like to put on two

6 witnesses in support of that.

7             MR. ADAMS:  In terms of -- I mean,

8 well, the Board has already had consideration

9 of whether to proceed at this point.  We put

10 facts on the record.  The District has facts

11 in evidence that supports its charges.  So

12 more or less, obviously, if it's a renewal of

13 the motion, the District will object to the

14 motion, in general.  Will object to the

15 motion.

16             CHAIRPERSON MILLER:  Mr. Pascal?

17             MR. PASCAL:  You know, you took no

18 position earlier, but in any event --

19             MR. ADAMS:  We will take time now.

20             MR. PASCAL:  -- I think there is a

21 very valid proposal before the Board for very

22 valid reasons and I think since we have sat
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1 this long, that you can take a few more

2 minutes to listen to support the basis for you

3 to accept the surrender as opposed to ordering

4 a revocation.

5             CHAIRPERSON MILLER:  Okay.  

6             MR. ADAMS:  And the District's one

7 comment is that we acknowledge that the

8 purpose of the witness is only based upon

9 penalty.  

10             CHAIRPERSON MILLER:  Right.

11             MR. ADAMS:  However, based upon

12 the actual facts in evidence, it appears that

13 these witnesses do not have any role in

14 contesting the facts that are currently in

15 evidence.  So I question the relevance of your

16 testimony and will object to that.

17             CHAIRPERSON MILLER:  But are you

18 saying that their relevance would be to

19 penalty alone?

20             MR. ADAMS:  The relevance will

21 only be on penalty, but in terms of the merits

22 of the case, we object.
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1             CHAIRPERSON MILLER:  Right.  Do

2 you object to their testimony on -- to the

3 penalty alone?

4             MR. PASCAL:  That's the correct

5 statement that I'm putting them for the

6 penalty issue.

7             MR. ADAMS:  In terms of it being

8 so that it's really not familiar to the

9 District, I would object to testimony on

10 penalty.  The District will --

11             CHAIRPERSON MILLER:  Because?

12             MR. ADAMS:  Well, we objected to

13 the objection on penalty because, I mean,

14 that's something that is not really normal. 

15 Normally, we only have witnesses that are fact

16 witnesses, based upon the charges itself.  So

17 I have never had a situation where we have had

18 witnesses based upon merely the penalty alone. 

19 However, I leave it to the Board's discretion

20 to make a ruling on whether that is allowable.

21             MR. PASCAL:  Well, it always seems

22 that I come down here with the unusual, so,
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1 you know, there is nothing in the rules to

2 prohibit that.  And this case is not the

3 normal case, because we have a valid contract

4 to sell to a person that has had experience in

5 the industry and there are genuine reasons why

6 overall the city and the community would be

7 better off with the surrender versus a

8 revocation.

9             So I ask that at least Mr. Dietz

10 and Mr. Gorman be allowed a few minutes to

11 give their presentation.

12             CHAIRPERSON MILLER:  Okay.  I'm

13 not really aware of any rule that prohibits

14 it.  It's part of -- this goes to the penalty

15 part of your case and we have already heard

16 your motion.  So if they could be very --

17             MEMBER ALBERTI:  Madam Chair, I'm

18 a little confused here.  I'm very confused. 

19 All right.  Because earlier we heard on the

20 record Mr. Pascal state that his client was

21 surrendering the license.  And if that's the

22 case, then that's an issue that the Board
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1 needs to take up.

2             This is not a motion at this

3 point.  I mean, we are couching this as a

4 motion, it's being spoken as a motion.  I

5 already thought that the statement was made by

6 Mr. Pascal that his client was surrendering

7 the license.  And so --

8             MR. PASCAL:  But you did not --

9             MEMBER ALBERTI:  -- please, help

10 me out here.  I am not understanding where we

11 are with this.

12             CHAIRPERSON MILLER:  Right.

13             MR. PASCAL:  But you did not

14 accept the surrender, number one.  And two,

15 the case went forward.  So at that point in

16 time, I sat through the case.  I asked a few

17 questions.  We are now into my case and so I'm

18 now moving that it be a surrender versus a

19 revocation.  So that's the posture, Mr.

20 Alberti.

21             MEMBER ALBERTI:  But you --

22             CHAIRPERSON MILLER:  That's
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1 correct.

2             MEMBER ALBERTI:  -- Mr. Pascal,

3 you are correct that we did not make a

4 decision as to whether to accept the

5 surrender, because the Board has to accept the

6 surrender.  It's not a given.

7             MR. PASCAL:  So the position after

8 you came out of the room is that you did not

9 accept it and you actually -- you know, the

10 District made the decision to go forward.

11             MEMBER ALBERTI:  I don't think

12 that that was the decision.  The decision is

13 that I think what was stated to you earlier

14 and hopefully conveyed to you earlier, maybe

15 you didn't understand, was that the Board had

16 not made a decision on that issue.

17             MR. PASCAL:  All right.  Well,

18 that's fine.

19             CHAIRPERSON MILLER:  Okay.  

20             MR. PASCAL:  So if you hadn't made

21 a decision, we are now in my case and I'm

22 choosing not to deal with the case that is
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1 presented and any of the facts put forward to

2 that.  So I'm dealing with the penalty phase.

3             MR. ADAMS:  We will -- sorry, if I

4 may be heard?

5             CHAIRPERSON MILLER:  Mr. Jones,

6 did you want to be heard first or --

7             MEMBER JONES:  I'll defer to OAG.

8             CHAIRPERSON MILLER:  Okay.  Mr.

9 Adams?

10             MR. ADAMS:  The one issue is

11 obviously that the Board makes a finding that

12 this establishment has violated 25-822, that

13 that would call for -- that based upon the

14 facts, at least, that would call for a

15 mandatory revocation, which could potentially

16 make any argument on the penalty in terms of

17 surrendering the license moot.

18             So again, you know, it's unusual

19 for us to have any penalty witnesses. 

20 However, again, I left it to the Board's

21 discretion, but nevertheless if there is a

22 finding for 25-822, it's really beyond the
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1 Board's discretion.  I mean, it would be a

2 mandatory revocation.

3             CHAIRPERSON MILLER:  Okay.  So go

4 ahead, Mr. Jones.

5             MEMBER JONES:  So I'm just seeking

6 clarification on a point that was raised by

7 Mr. Pascal.  In the sense of when the Board

8 came out from its deliberations, I believe

9 that the Chair indicated that we had

10 considered the motion of accepting, related to

11 the acceptance of the surrender, excuse me, of

12 the license.  And that we had decided to move

13 forward with the hearing, based on the OAG's

14 indication that they were ready to proceed.

15             You were asked a clarifying

16 question by Mr. Pascal as to whether or not

17 that meant that was an option, I'm

18 paraphrasing but just trying to seek

19 clarification, that we would consider.  And I

20 think the response was that yes, that was an

21 option of the things that we would consider.

22             MR. PASCAL:  That's not correct.
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1             CHAIRPERSON MILLER:  Yes, that's

2 correct.

3             MEMBER JONES:  Okay.  So given

4 that, unless you are changing the motion that

5 we had indicated, we as a Board, would

6 consider as an option, then there is nothing

7 new for you to add.  We have already told you

8 what we are going to do.  We have already told

9 you what we are going to do with the

10 information you provided us.

11             Unless you are changing that

12 motion, then we have already --

13             CHAIRPERSON MILLER:  I don't --

14             MEMBER JONES:  -- had --

15             CHAIRPERSON MILLER:  -- agree with

16 you.  I think what we decided was we did not

17 choose to accept, at that moment, the

18 surrender of the license.  And that was still

19 an issue that we would consider later after

20 the case going forward and we would hear all

21 the facts.

22             MR. PASCAL:  In a sense --
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1             MEMBER JONES:  So is their case

2 closed?

3             CHAIRPERSON MILLER:  So the case

4 is not -- this is what his part of the case he

5 wants to put on in the event that we don't

6 find a violation that calls for mandatory

7 revocation, because we haven't made any

8 findings yet that we consider his argument

9 about the penalty.

10             We haven't made any findings yet

11 about the violations.  We have just decided to

12 hear the case.

13             MEMBER JONES:  Well --

14             CHAIRPERSON MILLER:  We heard the

15 case.

16             MR. PASCAL:  The way I viewed it--

17             MEMBER JONES:  The motion -- is

18 there a motion that you have made?

19             MR. PASCAL:  Well, I --

20             MEMBER JONES:  Is there a motion

21 that you are making?

22             MR. PASCAL:  I'm moving that the
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1 Board consider my original request to

2 surrender, as an option.

3             MEMBER JONES:  Okay.  

4             MR. PASCAL:  And, therefore, I

5 want to put on evidence to support that, yes.

6             MEMBER JONES:  So --

7             MR. PASCAL:  In effect, I'm saying

8 that my request was left open.  You heard the

9 case.  You still hadn't ruled on the

10 surrender, so theoretically, if you want to

11 take the evidence that would be proffered and

12 you feel it is in the best interest of the

13 District, you could rule on my motion or you

14 could end up ruling on the case.

15             CHAIRPERSON MILLER:  I think we--

16             MEMBER JONES:  Okay.  So I would

17 say that I understand where you are coming

18 from.  I understand your position.  I think we

19 erred in what was communicated.  So I'll say

20 my position on that is that I was not in favor

21 of that motion, but I was not understanding

22 what action we were taking in terms of when we
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1 came out.

2             So I guess I stand individually in

3 that, so I apologize.

4             MEMBER ALBERTI:  Well, could I

5 ask, Mr. Jones, because I'm --

6             MEMBER JONES:  Yes, yes.

7             MEMBER ALBERTI:  Are you saying

8 that you don't feel that it is relevant to

9 hear the additional testimony with regards to

10 the surrender of the license?

11             MEMBER JONES:  I would be opposed

12 to hearing testimony related to penalty given

13 where we are in the process.

14             MEMBER ALBERTI:  Well, I --

15             MEMBER JONES:  Given our present

16 stance of where we are in the process.

17             MEMBER ALBERTI:  Specifically,

18 it's evidence with regards to -- I'm not

19 talking about evidence -- I find it odd --

20             MEMBER JONES:  If these were --

21             MEMBER ALBERTI:  Mr. Jones, let me

22 tell you.  I find it odd to talk about
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1 information regarding the surrender as going

2 towards penalty.  To me, it doesn't go towards

3 penalty.  It goes towards a separate issue.

4             MEMBER JONES:  Well, with all due

5 respect, that's what has been proffered to us. 

6 They have told us from those seats there --

7             MEMBER ALBERTI:  I understand.  So

8 I'm telling you how I'm viewing it.

9             MEMBER JONES:  Given that, if it

10 is being proffered as such, then I would be

11 challenged to hear that if these were fact-

12 based witnesses, if this was guised or put on

13 as part of the case in defense of the charges

14 that were being put before us, and that's what

15 the purpose of those witnesses were and/or

16 are, then I have no problem, obviously,

17 hearing what they had to say in terms of the

18 defense.

19             But that's not what I understand

20 to be the purpose as put forward by the

21 attorney.

22             MEMBER ALBERTI:  Um-hum.
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1             MEMBER JONES:  That that's what

2 the purpose is.  So given that that is what

3 has been told to us, then I am challenged to

4 understand and appreciate where we are in the

5 part of the process related to that.

6             MEMBER ALBERTI:  And that's why I

7 sort of asked my question.

8             CHAIRPERSON MILLER:  I don't think

9 it does any harm to hear testimony that may go

10 to penalty.  And Mr. Pascal hasn't put on any

11 other witnesses.  I think this would be very

12 brief and I think it -- you know, with respect

13 to any risk of error one way or the other, I

14 don't see any prejudice to the Government or

15 anything like that.

16             MEMBER ALBERTI:  May I ask one

17 final question?  If we are going to move

18 forward in that direction, are we leaving this

19 wide open as to terms of how long they can

20 speak or are we going to set parameters on how

21 long we are going to allow them to speak? 

22 Because brief to you may not be brief to them. 
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1 That's a judgment call here.  So I don't know

2 who they are.  Well, one of them is a lawyer,

3 I know.

4             MR. PASCAL:  They are both

5 attorneys.

6             MEMBER ALBERTI:  Both attorneys.

7             MR. ADAMS:  Well, I mean --

8             CHAIRPERSON MILLER:  Speaking is

9 like three minutes.  I think it's mainly

10 cross-examination that --

11             MR. ADAMS:  I mean, essentially, I

12 mean, examination is examination.  I mean, any

13 examination will be on the basis of questions. 

14 Obviously, if it's a narrative, unduly

15 narrative testimony, the District will object

16 at that time or will object to any narrative

17 questions they got, if possible.

18             CHAIRPERSON MILLER:  Mr. Pascal,

19 do you expect anything more than three to five

20 minutes?  I can't imagine --

21             MR. PASCAL:  I can quickly consult

22 with them.  I mean, you know, I think they can
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1 say what they have to say --

2             CHAIRPERSON MILLER:  Because --

3             MR. PASCAL:  You know, just give

4 me a minute and I'll ask them.

5             CHAIRPERSON MILLER:  Okay.  

6             MR. PASCAL:  These are proffers

7 from attorneys, so they are not necessarily

8 evidence and they both said they will be five

9 minutes or less.  These proffers will

10 ultimately --

11             CHAIRPERSON MILLER:  Okay.  Yeah,

12 what's that mean?

13             MR. PASCAL:  Well, if the Board

14 wants to put them under oath, you know, that's

15 fine.

16             MR. ADAMS:  Well, it has to be

17 under oath.

18             CHAIRPERSON MILLER:  What do you

19 mean a proffer though?  I don't understand it. 

20 What's the difference?

21             MR. PASCAL:  Well, then I'll call

22 them as a witness and just go from there in



202-234-4433
Neal R. Gross and Co., Inc.

Page 129

1 five minutes or less.

2             CHAIRPERSON MILLER:  Okay.  

3             MEMBER ALBERTI:  So as a witness,

4 will there be any --

5             CHAIRPERSON MILLER:  Oh.

6             MEMBER ALBERTI:  -- client

7 privilege?  Client/attorney privilege issues

8 here?  I'm not as --

9             MR. PASCAL:  If they get up to

10 testify --

11             MEMBER ALBERTI:  We have -- I'm

12 not trying their patience here.

13             MR. PASCAL:  -- they are waiving

14 their privileges.

15             MEMBER ALBERTI:  Pardon?

16             MR. PASCAL:  If they get up and

17 testify, they are waiving their privileges.

18             MEMBER ALBERTI:  All right.  

19             MR. PASCAL:  And they are willing

20 to --

21             MEMBER ALBERTI:  Thank you.

22             MR. PASCAL:  They came here to
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1 speak to the issue today.

2             MEMBER ALBERTI:  All right.  Thank

3 you.

4             MR. PASCAL:  On the penalty.

5             CHAIRPERSON MILLER:  Okay.  Why

6 don't we move on with it.  Okay.  

7             MR. PASCAL:  Mr. Dietz?

8 Whereupon,

9                   BARNARD DIETZ

10 was called as a witness by Counsel for the

11 licensee, and having been first duly sworn,

12 assumed the witness stand and was examined and

13 testified as follows:

14             CHAIRPERSON MILLER:  Okay.  

15                DIRECT EXAMINATION

16             MR. PASCAL:  Mr. Dietz, could you

17 identify --

18             MEMBER JONES:  With all due

19 respect, and there's no slight to you at all,

20 sir, so I apologize for even bringing this up,

21 but did you ask him to raise his hand, so that

22 he knows and then he declares that under oath?
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1             CHAIRPERSON MILLER:  Did you not

2 do that?  Did you not raise your hand?

3             MEMBER JONES:  He raised it after

4 the fact, with all due respect.  So I just

5 want to make sure it's -- 

6             MR. DIETZ:  No problem.

7             MEMBER JONES:  Yes, it's no

8 problem.  And she didn't prompt you to raise

9 your hand either, so --

10             MR. DIETZ:  Yes.

11             CHAIRPERSON MILLER:  Do you swear

12 to tell the truth, the whole truth and nothing

13 but the truth?

14             MR. DIETZ:  Yes, I do.

15             CHAIRPERSON MILLER:  All right. 

16 Thank you.

17             MR. PASCAL:  Mr. Dietz, would you

18 identify yourself?

19             MR. DIETZ:  Yes.  I'm Barnard C.

20 Dietz.  I'm an attorney and went into practice

21 in the District of Columbia.

22             MR. PASCAL:  And are you
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1 representing the purported buyer, the intended

2 buyer for the purchase of S & P Liquors?

3             MR. DIETZ:  Yes, I am.  His name

4 is Iev Gebreylhannes and we have created a

5 corporation which is Avenue Liquors,

6 Incorporated.

7             MR. PASCAL:  And has your client

8 had experience in the operations of liquor

9 stores in the District of Columbia?

10             MR. DIETZ:  Yes.  My client has

11 operated two Class A establishments.  One of

12 them is Stanton Liquors over on Bladensburg

13 Road, which he operated for the years 2001

14 through 2004.  The other is Super Liquors on

15 North Capitol Street, which we operated from

16 2006 to 2008.

17             MR. PASCAL:  And has an

18 application for the transfer of this license

19 been filed?

20             MR. DIETZ:  Yes.  I filed the

21 application on September 24th.

22             MR. PASCAL:  Has it been approved?
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1             MR. DIETZ:  It has been

2 tentatively approved.  I received an email

3 from Ms. Betty Jolly-Harper simply asking me

4 to make a simple amendment to the form and

5 then to produce settlement documents and

6 business licenses.

7             MR. PASCAL:  And what is the

8 purchase price?

9             MR. DIETZ:  $60,000.

10             MR. PASCAL:  Do you want to add

11 anything else in terms of why this sale should

12 be permitted to go through?

13             MR. DIETZ:  My client has a depth

14 of experience in operating stores very, very

15 similar to the subject store.  He has an

16 absolute clean record before the Board and an

17 absolute clean police record.  It's my

18 client's intention to remodel the store, put

19 in an appropriate inventory and operate a good

20 clean business as he has in the past.

21             MR. PASCAL:  Okay.  Bear with me

22 one minute.
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1             MR. DIETZ:  Do you have copies?

2             MR. PASCAL:  This is the only copy

3 I have, sir.

4             MR. PASCAL:  Mr. Dietz, could you

5 identify Exhibit --

6             CHAIRPERSON MILLER:  Can I just

7 clarify the procedure?  Okay.  I thought they

8 were just going to testify.  Are you going to

9 be doing --

10             MR. PASCAL:  Well, I just wanted

11 to get into evidence the purchase price and

12 how much will --

13             CHAIRPERSON MILLER:  Okay.  

14             MR. PASCAL:  -- end up in my

15 client's --

16             CHAIRPERSON MILLER:  Okay.  

17             MR. PASCAL:  -- hand.  And that

18 exhibit demonstrates that.

19             CHAIRPERSON MILLER:  Okay.  Thank

20 you.

21             MR. DIETZ:  Yes.  This is an offer 

22 addressed to Mr. Walter Adams and it was
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1 copied to me by email.

2             MR. PASCAL:  The figures that are

3 set forth in there, do they comport with your

4 understanding of what the proceeds of the sale

5 would be?

6             MR. DIETZ:  The proceeds of the

7 sale would be $60,000 and that it would

8 essentially be completely consumed in payments

9 to the District of Columbia and as partial

10 compensation to the landlord for monies owed.

11             MR. PASCAL:  Thank you.  I would

12 like to enter this as an exhibit as No. 1.

13             MR. ADAMS:  Are you asking to move

14 into evidence?

15             MR. PASCAL:  Yes, please review

16 this.

17             MR. ADAMS:  And the District will

18 object on the basis that we believe that the

19 testimony and any exhibits, at this point, is

20 not relevant to the merits of the case.

21             MR. PASCAL:  We're discussing the

22 penalty phase, so it's relevant to that.
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1             MR. ADAMS:  Well, I would continue

2 my objection.

3             MR. PASCAL:  It's relevant to the

4 penalty phase.

5             CHAIRPERSON MILLER:  I don't have

6 it before me.  I have no idea.

7             MEMBER ALBERTI:  If it's relevant?

8             CHAIRPERSON MILLER:  I don't --

9 it's --

10             MEMBER ALBERTI:  Would you ask

11 him?

12             CHAIRPERSON MILLER:  Mr. Alberti

13 would like you to articulate the relevance to

14 the penalty.  Okay.  

15             MEMBER ALBERTI:  Mr. Pascal, can

16 you articulate to us what relevancy this has

17 to the penalty for this case?  Because the

18 penalty we are talking about is either a fine

19 or revocation.

20             MR. PASCAL:  Right.

21             MEMBER ALBERTI:  In terms of the

22 statute that I see.  Penalty -- nowhere in the
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1 statute does surrender of the license have a

2 penalty phase for this case.  So how does this

3 relate to penalty?

4             MR. PASCAL:  Well, we are offering

5 you as an option.

6             CHAIRPERSON MILLER:  Okay.  I just

7 want to interrupt, because Mr. Alberti hasn't

8 even seen this and neither has the other Board

9 Members.  But it really goes to a settlement

10 offer and we don't admit into evidence any

11 documents relating to settlement offers.  So

12 unless you want to disagree with me, that's

13 how I read it.  Is that correct?

14             MR. ADAMS:  It --

15             CHAIRPERSON MILLER:  I mean, is

16 that a correct characterization of what this

17 is?

18             MR. PASCAL:  But it's not being

19 submitted to show a settlement offer.  It's

20 being submitted to show you how the proceeds

21 will be --

22             CHAIRPERSON MILLER:  I understand.
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1             MR. PASCAL:  And Mr. Dietz has

2 confirmed, based on his knowledge of the

3 proceeds, that's what the proceeds would be.

4             MR. ADAMS:  And how can I say it,

5 it has been verbally confirmed.  I would say

6 again, the objection continues to be relevance

7 of -- I guess, in terms of the continued

8 argument regarding penalty.

9             Bluntly thus far, in terms of what

10 is being discussed --

11             CHAIRPERSON MILLER:  Okay.  

12             MR. ADAMS:  -- it really hasn't

13 been really a discussion of penalty.  It has

14 been a discussion of what, I guess, third-

15 parties want.

16             CHAIRPERSON MILLER:  Okay.  And I

17 don't want to get bogged down on this at all.

18             MEMBER ALBERTI:  Right.

19             CHAIRPERSON MILLER:  We wanted to

20 just, you know they have been waiting a long

21 time, hear their testimony.  The testimony

22 addressed the financial situation.  So I am
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1 going to not admit this document into evidence

2 in this case.

3             MR. PASCAL:  Mr. Dietz, do you

4 have anything further to add to -- in terms of

5 whether the sale of this, S & P, to your

6 client?

7             MR. DIETZ:  Well, the sale -- my

8 client would very much like to purchase this

9 business.  From my own standpoint as an

10 attorney, I have a letter from the DC Tax

11 Office asking for, approximately, $18,000 in

12 unpaid taxes and it would be pretty good if

13 they could get that.

14             MR. ADAMS:  Okay.  Cross-examine

15 or is --

16             CHAIRPERSON MILLER:  Go ahead.

17             MR. ADAMS:  All right.  Are you

18 done?

19             CHAIRPERSON MILLER:  Are you done?

20             MR. PASCAL:  Yes, I'm finished. 

21 Thank you.

22             MR. ADAMS:  All right.  
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1                 CROSS-EXAMINATION

2             MR. ADAMS:  Mr. Dietz, you are

3 employed by -- who are you employed by, Mr.

4 Dietz?

5             MR. DIETZ:  I'm a sole

6 practitioner.

7             MR. ADAMS:  No, I apologize.  Who

8 are you -- in terms of this case, who are you

9 employed by?

10             MR. DIETZ:  I'm employed by Mr.

11 Gebreylhannes, the purchaser.

12             MR. ADAMS:  Okay.  So as part of

13 your role from Mr. Gebreylhannes, your role,

14 your specific role is to advocate on his

15 behalf?

16             MR. DIETZ:  Yes.

17             MR. ADAMS:  So what you have to --

18 your role is to provide -- and your testimony

19 is to provide things that are to his benefit? 

20 Is that correct?

21             MR. DIETZ:  Yes.

22             MR. ADAMS:  Okay.  So in this
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1 case, his interest is completing the sale of

2 the establishment?

3             MR. DIETZ:  Right.

4             MR. ADAMS:  He has no concern

5 about what happened before with the

6 establishment.  Is that correct?

7             MR. DIETZ:  Right.

8             MR. ADAMS:  All right.  And so he

9 makes no representations about when this

10 occurred.  Is that correct?

11             MR. DIETZ:  Yes.

12             MR. ADAMS:  Okay.  And so -- okay. 

13 So I have no further questions for Mr. Dietz.

14             CHAIRPERSON MILLER:  Any Board

15 questions?  Mr. Jones?

16             MEMBER JONES:  Thank you, Madam

17 Chair.  So who are you representing again? 

18 Just so I'm clear.

19             MR. DIETZ:  Mr. Gebreylhannes.

20             MEMBER JONES:  Gebreylhannes.  And

21 that individual has an interest in this

22 proceeding why?
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1             MR. DIETZ:  Pardon?

2             MEMBER JONES:  That individual has

3 an interest in this proceeding why?

4             MR. DIETZ:  Because he has an

5 application pending before this office to have

6 the license transferred to his corporation.

7             MEMBER JONES:  Okay.  Is there

8 area in which the type of license that he is

9 trying to acquire through the transfer, is

10 that area in some type of restriction, limit,

11 cap or moratorium?

12             MR. DIETZ:  Not that I'm aware of.

13             MEMBER JONES:  Okay.  Is there a

14 reason why your client has not chosen another

15 route outside of transfer?  For example, a new

16 application?

17             MR. DIETZ:  To set the scene, this

18 is right at the foot of the bridge.  As you

19 cross the bridge on Pennsylvania Avenue, you

20 come to the low spot and it's just right

21 before where Minnesota Avenue crosses

22 Pennsylvania Avenue.
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1             Avenue Liquors -- leaving the

2 District, Avenue Liquors having this liquor

3 store is on the left in what's a very busy

4 portion of Pennsylvania Avenue.  Directly

5 across the street is Lee's Liquors, which has

6 a -- which is a Class A establishment.

7             The problem is that -- and the

8 problem is Lee's Liquor's lease is about to

9 expire, but it's not going to expire for

10 another year, but that liquor store prevents

11 my client from putting another Class A License

12 within 400 feet of the existing license,

13 that's my understanding.

14             MEMBER JONES:  Okay.  So from that

15 standpoint, the benefit seems to be only being

16 received by virtue of your client being able

17 to have another liquor establishment within

18 400 feet of another existing liquor

19 establishment.

20             MR. DIETZ:  Right.

21             MEMBER JONES:  Right?

22             MR. DIETZ:  Yes.
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1             MEMBER JONES:  That's the benefit. 

2 So can you explain to me why we, the Board,

3 should take that benefit for your client into

4 consideration when looking at a situation in

5 which there were apparent or appears to be

6 drug sales that were being facilitated out of

7 this establishment?

8             How should we take that benefit

9 for a single individual, a single client that

10 you have to ignore, amass, mitigate, whatever

11 you want to call it the fine/penalties that we

12 have available to us if we find that the facts

13 corroborate what it is that the individual has

14 been accused of?

15             MR. DIETZ:  Because this would not

16 be a continuation of the business that was

17 conducted in.  This would be a new operation. 

18 The business will be completely remodeled.  It

19 would be inventoried in a different way.  It

20 would be managed by an experienced manager who

21 has an absolutely pristine record of business

22 in the District of Columbia.
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1             MEMBER JONES:  What benefit to the

2 community is having that second liquor

3 establishment in that neighborhood?

4             MR. DIETZ:  There is -- the

5 situation there is Pennsylvania Avenue

6 basically serves as a barrier between the

7 north and south sides, because it's right at

8 the -- it's at the very foot of the bridge if

9 you would walk.  And Minnesota Avenue cuts

10 across, so it's a very, very high density

11 traffic area.

12             And there is no liquor Class A

13 establishment close by on that side of the

14 street until you go all the way up Minnesota

15 Avenue to O'Connor's Liquors, which I would

16 say is at least a half mile or more up

17 Minnesota Avenue.  And so it's a benefit to --

18 it serves a useful purpose in the area.

19             The other part of it --

20             MEMBER JONES:  I'm just not clear

21 on what that useful purpose is.  Is it --

22             MR. DIETZ:  It provides --
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1             MEMBER JONES:  Easier access for

2 people coming into the District to get liquor?

3             MR. DIETZ:  No.  It's --

4             MEMBER JONES:  Easier access for

5 people leaving the District to get liquor?

6             MR. DIETZ:  No, that's a

7 residential area.  People live there.  People

8 shop there.

9             MEMBER JONES:  So I'm trying to

10 understand.  What's the benefit of having it? 

11 If the people live there, then I'm going to

12 presume they can walk there.  And if they can

13 walk there, they could walk to Lee's Liquors

14 or whatever liquor store is in that area.

15             MR. DIETZ:  Right.

16             MEMBER JONES:  I'm just trying to

17 understand what is the benefit of having a

18 second liquor establishment within 400 feet of

19 another liquor establishment.

20             MR. DIETZ:  Try crossing the

21 street there.  It's impossible.

22             MEMBER JONES:  Well --
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1             MR. DIETZ:  Pennsylvania Avenue,

2 at that point, is extra wide because it's

3 coming off the bridge, so you have vehicular

4 traffic coming across the bridge from Capitol

5 Hill.  You have vehicular traffic coming off

6 Kenilworth Avenue, the Kenilworth Avenue

7 Bypass.  You have other that is going one way.

8             The other way you have tons of

9 people coming into the District of Columbia

10 from Prince George's County down Pennsylvania

11 Avenue.

12             MEMBER JONES:  So --

13             MR. DIETZ:  Please let me finish.

14             MEMBER JONES:  Let's say I agree

15 with your premise.

16             MR. DIETZ:  Okay.  

17             MEMBER JONES:  How does that

18 outweigh the message that we would be sending

19 as a Board by taking that benefit and opting

20 for -- allowing that to outweigh the

21 consequences that should be applied to an

22 individual that chooses to sell drugs out of
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1 their ABC licensed establishment and we

2 knowingly -- evidence has been presented that

3 supports that?

4             MR. DIETZ:  Well, the guy who did

5 that is a bad guy who did not own the

6 business.  Okay.  He was Mr. Davis' son, okay? 

7 And Mr. Davis doesn't own the building.  He

8 was a tenant.  So what you are talking about

9 is, basically, you are punishing a stranger

10 for something another stranger did.

11             When this -- when my -- my client

12 is ready and prepared and has demonstrated

13 that he can operate a different mode of

14 business in that area.

15             MEMBER JONES:  Do you have

16 firsthand knowledge of the fact that the

17 licensee here, senior, Davis, Sr., excuse me,

18 had no knowledge, no involvement, no anything

19 related to the drug sale?

20             MR. DIETZ:  Based on what I heard

21 here.

22             MEMBER JONES:  So were you here
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1 when the ATF individual testified?

2             MR. DIETZ:  I caught maybe two-

3 thirds of his testimony, but the point is --

4             MEMBER JONES:  Okay.  No.

5             MR. ADAMS:  I object.  There is no

6 question.

7             CHAIRPERSON MILLER:  All right.  

8             MEMBER JONES:  Thank you.

9             MR. ADAMS:  He didn't ask a

10 question.

11             CHAIRPERSON MILLER:  All right. 

12 Do you have a question?

13             MEMBER ALBERTI:  Yeah, I have.

14             CHAIRPERSON MILLER:  Oh, my

15 goodness.  Okay.  

16             MEMBER ALBERTI:  I sort of want to

17 get a time line here.  So, Mr. Dietz, do you

18 know when your client first entered into

19 discussions with Mr. Davis?

20             MR. DIETZ:  Yes, it was in August. 

21 And quite frankly --

22             MEMBER ALBERTI:  August of when?
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1             MR. DIETZ:  -- we -- pardon?

2             MEMBER ALBERTI:  August of which

3 year?

4             MR. DIETZ:  Of this year is when I

5 was presented with the contract.

6             MEMBER ALBERTI:  August of this

7 year.  Okay.  

8             MR. DIETZ:  And quite frankly,

9 when I filed the ABC application in September,

10 we had no clue about this.  We had absolutely

11 no evidence at all that there was a problem

12 with the store.

13             MEMBER ALBERTI:  So it's your

14 testimony that your client didn't tell you --

15 your client told you that he had no knowledge

16 of this case?

17             MR. DIETZ:  You bet.

18             MEMBER ALBERTI:  All right.  Did

19 he tell you whether the owner revealed to him

20 that there was a pending case?

21             MR. DIETZ:  No. I found out when I

22 filed the application.
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1             MEMBER ALBERTI:  No, no, no.  Did

2 your client tell you whether or not he was

3 told by the owner that there was a pending

4 case or there was not a pending case?

5             MR. DIETZ:  My client told me

6 unequivocally he had no knowledge of this at

7 all until it became -- until I became aware of

8 it.

9             MEMBER ALBERTI:  Okay.  

10             MR. DIETZ:  What happened was when

11 I filed --

12             MEMBER ALBERTI:  All right.  

13             MR. DIETZ:  -- this --

14             MEMBER ALBERTI:  Okay.  Okay. 

15 Okay.  How did your client come to know about

16 the availability of this license?

17             MR. DIETZ:  The broker, through

18 Joe Badra's brokerage.

19             MEMBER ALBERTI:  Okay.  

20             MR. DIETZ:  And Mr. Badra's son is

21 here.

22             MEMBER ALBERTI:  And do you know
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1 if the brokerage firm or the person who runs

2 the brokerage firm, do you have any knowledge

3 whether they knew about the pending case for

4 this?

5             MR. DIETZ:  All I know is that Mr.

6 Badra has assured me that he had no idea.

7             MEMBER ALBERTI:  He has assured

8 you that he has had no idea?

9             MR. DIETZ:  I asked him flat out.

10             MEMBER ALBERTI:  You asked him

11 what?

12             MR. DIETZ:  Did you know -- did

13 you have any idea what was going on here?  And

14 he said no.

15             MEMBER ALBERTI:  Okay.  

16             MR. DIETZ:  And I have known his

17 father for 40 years and I believe him.

18             MEMBER ALBERTI:  Okay.  So no one,

19 to your knowledge, checked ABRA records?

20             MR. DIETZ:  To my knowledge, the

21 first time this came to light was after I

22 filed the application and I was told it was
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1 going to be -- that the license itself was on

2 hold.

3             MEMBER ALBERTI:  Okay.  You were

4 told by ABRA that the license was on hold. 

5 When did you find out that there was a pending

6 case?

7             MR. DIETZ:  After I filed my

8 application.

9             MEMBER ALBERTI:  When?

10             MR. DIETZ:  I can't tell you

11 exactly when.  But what happened was I was

12 told at the time where it held up the sale.

13             MEMBER ALBERTI:  And how did that

14 come about?  How did it come about that you

15 were told?

16             MR. DIETZ:  When I filed the

17 application?

18             MEMBER ALBERTI:  Yes, how did it

19 come about that you were told?

20             MR. DIETZ:  I received a call.  I

21 forgot who I received the call from, but it

22 was someone who looked at the application and
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1 they said wait a minute, there is a hold on

2 that license.

3             MEMBER ALBERTI:  Okay.  Look, did

4 you then go and look at ABRA records to see

5 why that hold was on or did you ask someone

6 why the hold is there?  I mean, how did it

7 come about that you were told?

8             MR. DIETZ:  I asked Mr. Pascal.

9             MEMBER ALBERTI:  Pardon?

10             MR. DIETZ:  I asked Mr. Pascal.

11             MEMBER ALBERTI:  Okay.  You asked

12 Mr. Pascal.

13             MR. DIETZ:  Yes.

14             MEMBER ALBERTI:  Okay.  

15             MR. DIETZ:  And he did the legwork

16 on it.

17             MEMBER ALBERTI:  Okay.  

18             MR. DIETZ:  Basically, I --

19             MEMBER ALBERTI:  Did it occur to

20 you to ask Mr. Pascal before you filed a

21 transfer or your client -- you advised your

22 client about entering into the contract?
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1             MR. DIETZ:  No.  Basically, I work

2 on the assumption that when my client is about

3 to purchase a business, it's a clean business. 

4 I don't come in here with drug dealers.

5             MEMBER ALBERTI:  No, your client

6 is not a -- no one is saying anything about

7 your client.  We are talking about charges

8 against the business.

9             MR. DIETZ:  Right.  But I have

10 represented this client since 2000 and if Mr.

11 Gebreylhannes is interested in a business, I

12 assume it's a good business.

13             MEMBER ALBERTI:  Okay.  

14             MR. DIETZ:  He knows his stuff.

15             MEMBER ALBERTI:  Thank you.  Thank

16 you.

17             CHAIRPERSON MILLER:  Okay.  

18             MR. DIETZ:  I can go?

19             MR. PASCAL:  Thank you, Mr. Dietz.

20             MR. ADAMS:  Madam Chair, I would

21 like to move that we not only strike Mr.

22 Dietz' testimony, also to stop any additional
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1 testimony, I guess, on penalty.

2             Two reasons:  More or less number

3 one, although, obviously, the opportunity was

4 given in terms of penalty phase, frankly, none

5 of the testimony had anything to do with

6 penalty.  Not even addressed any issues

7 regarding the licensee itself.  

8             They talked about issues regarding

9 a third-party purchaser who would like to

10 benefit and, essentially, for lack of a better

11 term, have an easier time with the licensing

12 process.

13             So we are really not talking about

14 penalties.  We are talking about, it seems,

15 the consequences for third-parties.  Again,

16 this goes back to the original point.  I mean,

17 it's unfortunate.  There is a lot of

18 unintended bad consequences from our cases,

19 but in the end, this is a disciplinary case

20 between the District of Columbia versus the

21 licensee.

22             And you know, we already -- you
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1 know, we have a conviction.  I'm sorry.  There

2 is evidence of conviction, based upon a raid

3 and things of that sort.  Unless -- I mean, it

4 seems to me that there is no testimony

5 regarding about -- regarding the penalty

6 itself and knowledge of the penalty itself or

7 anything about the licensee itself.

8             There is really -- it's not even

9 relevant to the penalty phase.  And I think we

10 are at an end.

11             MEMBER ALBERTI:  Well, Madam

12 Chair, I would just remark that I think that

13 Mr. Adams has a point.  I mean, I guess I

14 didn't really clearly state this earlier, but

15 I think that what we are doing now, the

16 testimony we are doing now would be best be

17 done as a separate hearing.

18             Because we have the applicant has

19 offered to -- stated that they want to

20 surrender their license and I think it would

21 be best to consider that issue, if we need

22 additional information.  If we decide that we
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1 need additional information from the applicant

2 -- from the licensee, that it would be best to

3 do this as a separate hearing.

4             But I think we are compounding the

5 issues here by having this testimony be

6 conducted here.

7             MEMBER SILVERSTEIN:  Yes, I agree.

8             MR. PASCAL:  Perhaps, Mr. Alberti

9 and fellow Board Members, would a post-

10 submission affidavit setting forth certain

11 financial information be satisfactory to

12 supplement the record towards the surrender of

13 the license issue?

14             CHAIRPERSON MILLER:  Let me just

15 ask you this question, okay, because I think

16 that testimony went way off relevance really.

17             MEMBER ALBERTI:  Yeah.

18             CHAIRPERSON MILLER:  And so I'm

19 not inclined to have another -- to say have

20 another witness should come up and testify to

21 this.  It was an unusual request and so, you

22 know, if it was clearly related to penalty
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1 that we could hear it.

2             At this point, you made your

3 arguments.  If we don't strike the testimony

4 that that witness put into evidence, I heard

5 the $60,000 or whatever, what you would want

6 to supplement anyway?  I mean, is it in?  I

7 think it might be preferable just to stop

8 here.

9             MR. PASCAL:  Well, the other

10 witness would testify how much he is owed and,

11 obviously, the sale would indicate where the

12 proceeds would go and the District of

13 Columbia, you know, has communicated with the

14 Agency, but I could, you know, obviously send

15 them over.  They could send over the

16 supplementary -- their lien or I don't think

17 they filed a lien, but they have nearly

18 $18,000 --

19             CHAIRPERSON MILLER:  I'm not --

20             MR. PASCAL:  -- so what I'm trying

21 to establish is that overall, the surrender of

22 the license with the ability to let the sale
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1 go forward and the funds go to pay the

2 innocent third-parties.

3             CHAIRPERSON MILLER:  But you --

4             MR. PASCAL:  -- that's what I'm

5 trying to establish.

6             CHAIRPERSON MILLER:  But you --

7             MR. PASCAL:  And if you will allow

8 me to submit an affidavit in lieu of more

9 testimony, I would be glad to do that.

10             MR. ADAMS:  And, Madam Chair, just

11 as a response.  First, it's like in my office

12 we also deal with doctor's licenses.

13             CHAIRPERSON MILLER:  Right.

14             MR. ADAMS:  Sometimes we have to

15 invoke the doctor's license and when we invoke

16 the doctor's license, the office goes fallow. 

17 When the office goes fallow, the landlord

18 suffers.  These are the type of consequences,

19 but when we deal with it, we deal with it

20 based upon the safety and health elements.

21             And that's simply -- I think the

22 comments have been made on the record in terms
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1 of what parties want, what interested parties

2 want.  If the Board so decides to do something

3 separate than this hearing, that's a different

4 matter.

5             But again, I mean, we are only

6 dealing with what occurred and whether the

7 merits are for revocation of the license or

8 otherwise.

9             MEMBER ALBERTI:  Yeah.

10             CHAIRPERSON MILLER:  Okay.  I

11 mean, I think we are going to have to wrap

12 this up pretty soon.  But based on the

13 testimony I heard, it really went off track. 

14 When we have a case like this and we are

15 considering a penalty and we are looking at,

16 you know, what happened in that case and, you

17 know, how culpable is the person or whatever,

18 all these other things seem to be peripheral

19 to, you know, I guess the case removal.

20             MR. PASCAL:  If you will allow me

21 to send in post-hearing affidavit as to the

22 proceeds of the sale to --
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1             CHAIRPERSON MILLER:  Mr. Adams, do

2 you have a response to that?

3             MR. ADAMS:  Well, I --

4             CHAIRPERSON MILLER:  I'm sorry.

5             MR. ADAMS:  The District already

6 moved to strike Mr. Dietz' testimony.  Again,

7 I don't think that, again, it's relevant to

8 the issues in terms of the penalty.  So I

9 mean, since it has been in the form of a

10 motion, the District objects.  The District

11 objects.

12             CHAIRPERSON MILLER:  And I'm

13 sorry, sir, please, don't.  I can't

14 acknowledge you.  I'm dealing with the

15 parties.  Do you have something to say?  Mr.

16 Silverstein, do you have something to say?

17             MEMBER SILVERSTEIN:  Madam Chair,

18 this has gone on longer than we had expected.

19             CHAIRPERSON MILLER:  Yeah.

20             MEMBER SILVERSTEIN:  And we have

21 people who have come here for another hearing

22 and we should give this all the time that it
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1 deserves, because this is a very serious

2 matter, but I don't think we should waste time

3 at the same time.

4             Our primary obligation here is to

5 determine whether or not a violation occurred. 

6 This is like criminal trial.  And we have to

7 decide that and we have to decide what -- if

8 in fact the violation occurred, if there is

9 punishment.

10             It is one thing to say well, it's

11 going to hurt the landlord, but our primary

12 obligation there is to protect the public. 

13 And especially from something like drug

14 dealing.  Yeah, it's going to hurt the

15 landlord, but what about the mother whose son

16 went in there and bought the stuff?

17             We have to deal with that as well.

18             CHAIRPERSON MILLER:  Right.

19             MEMBER SILVERSTEIN:  If a party

20 wants to submit some evidence, we don't -- we

21 can always look at it and determine and, as we

22 say, give it the weight that it's worth.  But
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1 I think our primary obligation here is to

2 determine whether a violation occurred and

3 then make our decision based on that and move

4 on.  Thank you, Madam Chair.

5             CHAIRPERSON MILLER:  Okay.  Thank

6 you.  Yes, I think we do have to wrap this up. 

7 So I would just suggest to my Board Members if

8 we want to deal with this now, Mr. Adams has

9 asked to strike the testimony.  I don't think

10 we necessarily should strike the testimony. 

11 It may all be irrelevant and it will be in the

12 record, unless others feel strongly about it.

13             And I guess for the sake of

14 closure here, you know, I think if Mr. Pascal

15 wants to file something, to file it, but I'm

16 not sure, at this point, that we would want to

17 truly entertain an affidavit going to the

18 points, but we might.  I mean, you know, that

19 is --

20             MEMBER ALBERTI:  Well, Madam

21 Chair, in all fairness --

22             CHAIRPERSON MILLER:  I don't want
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1 to rule on that.

2             MEMBER ALBERTI:  In all fairness,

3 I guess I'm looking at this possibly different

4 than you are.

5             CHAIRPERSON MILLER:  Okay.  

6             MEMBER ALBERTI:  And maybe

7 possibly different than Mr. Pascal is.  But

8 Mr. Pascal made the statement earlier that his

9 client was surrendering the license.  I took

10 that as a notice to the Board.  Any time

11 someone wants to surrender a license, they

12 notice the Board and the Board makes the

13 decision, at that time, whether to accept the

14 surrender.

15             I see this as no different.  Given

16 that, I think it is necessary for us to allow

17 the licensee to make whatever submissions they

18 have in support of that proposition that they

19 are going to surrender the license.

20             So separate from this hearing and

21 apart from this hearing, I think that Mr.

22 Pascal should be allowed to submit something
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1 to the Board with respect to the proposition

2 that they are surrendering the license.  I

3 don't see this differently than other

4 surrenders.

5             I mean, it's complicated by this

6 other case and the Board will have to take --

7 look at this globally, but in terms of

8 submissions, we should allow him to submit

9 things relevant to the proposition.

10             CHAIRPERSON MILLER:  Mr. Jones?

11             MEMBER JONES:  Just for purpose of 

12 clarification, Board Member Alberti, are you

13 making -- are you bifurcating the two separate

14 activities, i.e., the case that is before us

15 that we are hearing from the OAG and the

16 request of a surrendering of a license or are

17 you making your statement with the

18 understanding that these things have been

19 commingled and combined, at this point?

20             MEMBER ALBERTI:  Well, I think

21 when the Board deliberates on them, they will

22 have no choice but to commingle these two
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1 cases, these two matters.  But in terms of

2 submitting information, I am bifurcating the

3 procedure of submitting information.

4             We are here to try the case and

5 then on another day we will get information

6 with regards to the surrender of the license. 

7 And this has happened before.  We have had

8 other cases where people have had a case

9 before us and wanted to surrender a license

10 and we separately from the trial collected

11 information from them.

12             We accepted information from them

13 that they wanted to submit.

14             MEMBER JONES:  Okay.  

15             CHAIRPERSON MILLER:  I wouldn't be

16 in favor of that.

17             MR. PASCAL:  I would request a 10

18 day period of time to submit the -- surrender

19 the license with the appropriate attachments.

20             MEMBER ALBERTI:  Well --

21             CHAIRPERSON MILLER:  So --

22             MEMBER JONES:  I think you just
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1 changed up the nature of your request.

2             MR. PASCAL:  Right.

3             MEMBER JONES:  So let's be clear

4 with our words, Mr. Pascal.  What are you

5 trying to do?  Because we have already told

6 you what we are going to do regarding your

7 request for the Board to accept the surrender

8 of your license.  So are you trying to twist

9 that in some kind of way?

10             MR. PASCAL:  I never --

11             MEMBER JONES:  I want to

12 understand exactly what it is that you are

13 doing, because we have already told you what

14 we are going to do with your request for your

15 client to surrender the license.

16             MR. PASCAL:  I'm not certain I

17 really understood --

18             CHAIRPERSON MILLER:  No, I don't

19 think so.

20             MR. PASCAL:  -- what you are going

21 to do.  I don't believe I'm trying to twist

22 anything --
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1             CHAIRPERSON MILLER:  Right.

2             MR. PASCAL:  -- here, Mr. Jones. 

3 I came in here today offering --

4             CHAIRPERSON MILLER:  Right.

5             MR. PASCAL:  -- to surrender the

6 license and articulate a reason why the Board

7 should accept the surrender versus a

8 revocation.  You heard part of the reason

9 there.  If you don't want to hear another

10 witness, I could support the other part with

11 an affidavit or affidavits to support my

12 request to surrender.  And then you will have

13 to make your decision.

14             CHAIRPERSON MILLER:  Let me say

15 this.  I think that they are blended.  You

16 requested that you surrender and we didn't

17 accept that and we said we're going to hear

18 the case.  You know, and if the case turned

19 out that, you know, warranted accepting the

20 surrender of the license or the case might

21 turn out after all the evidence that no, we

22 are going to revoke.  
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1             Okay.  So we got to the point

2 where we hadn't decided how the facts -- what

3 the facts were, whether we should revoke or

4 not revoke.  And so then you put on some

5 evidence about the penalty, why we should

6 consider.  I view it as the penalty, why we

7 should consider letting you surrender versus

8 revoking.

9             MR. PASCAL:  That's correct.

10             MEMBER ALBERTI:  I think the

11 question --

12             MEMBER JONES:  Is that an option

13 statutorily?  I'm not sure.  I may need to

14 refer to legal on this one.

15             CHAIRPERSON MILLER:  Yes.

16             MEMBER JONES:  I don't know if

17 that's even an option statutorily.

18             MEMBER ALBERTI:  Okay.  Just for

19 the sake of efficiency, I think at this point

20 in time, --

21             CHAIRPERSON MILLER:  If we don't

22 revoke.
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1             MEMBER ALBERTI:  -- I think what

2 we are discussing is whether or not to allow

3 the licensee to submit information with

4 regards to the surrender, the proposed

5 surrender, of the license.

6             That's the only question right now

7 is are we going -- or are we just going to

8 close the record and say we will not take any

9 more submissions on that issue?  That's the

10 question before us.

11             MR. PASCAL:  I'm requesting that

12 the record be open for a short period of time

13 for me to submit the surrender document itself

14 with appropriate --

15             CHAIRPERSON MILLER:  I --

16             MR. PASCAL:  -- attachments.

17             CHAIRPERSON MILLER:  Okay.  I am

18 not inclined that way to extend the time

19 period for the record to be open.  I mean,

20 today was the -- we rarely do that.  And today

21 was the day to come prepared for the hearing.

22             So you came prepared.  This is the
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1 issue.  You can prepared with say two

2 witnesses and we said we heard one and it

3 seemed very irrelevant.  I mean, we heard a

4 little bit maybe one iota of relevance in

5 there maybe.  This is my perception.  The

6 $60,000 or whatever it was.

7             So then we got to the point where

8 do we really need to hear a second witness on

9 this and you said well, can I submit an

10 affidavit instead?  It sounds like we are

11 already taking more time arguing this than we

12 would have to hear your witness.

13             MR. PASCAL:  Well, I only

14 suggested that as an aid to the Board, because

15 I sensed your resistance to want to take any

16 more time with another witness.

17             MR. ADAMS:  If I may, Madam

18 Chairman?  This is the District's perspective.

19             CHAIRPERSON MILLER:  Okay.  

20             MR. ADAMS:  The way the District

21 looks at it is that, and again, I think was

22 kind of reflected by Mr. Alberti, a request --
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1 obviously, requests for surrenderings are

2 handled separately than these cases.  And in

3 many ways does have a separate process.  It

4 really is not related to the hearing, though,

5 again, even though it was mentioned during the

6 process of this hearing, it's something that

7 is separate.

8             So in terms of our position on

9 whether or not an affidavit goes into the

10 record, the District objects in terms of

11 relevance.  The District recommends that the

12 Board does its normal process for looking at

13 any types of submissions for surrendering of

14 licenses.

15             Obviously, there is already a Show

16 Cause case or a disciplinary case that is

17 already pending, which obviously will affect

18 things.  I believe the Board had a case in a

19 prior with H2O in which a similar issue came

20 up.  And with a similar issue where a

21 surrender was proffered when the District had

22 a strong Show Cause case where, I believe,
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1 there was some violence at the establishment,

2 the Board might want to look at that in terms

3 of how to consider the current request as

4 well.

5             MEMBER ALBERTI:  I guess, Madam

6 Chair, what I'm saying is that we bifurcate

7 this.  That we, I'll say, close the record on

8 this case.  And I'm not sure I can say that,

9 because I don't know whether there is other

10 filings with respect to the -- that are

11 relevant directly to the case.

12             But just give me or allow me a

13 little leeway here.  We close the record on

14 this case and then we talk about what we are

15 going to allow as submissions with regards to

16 any proposal to surrender the license.

17             MR. PASCAL:  I believe I can

18 probably --

19             CHAIRPERSON MILLER:  Okay.  I --

20             MR. PASCAL:  I probably -- I think

21 Mr. Alberti's remarks make sense, because, you

22 know, until the Board actually revokes the
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1 license, the license I guess is still pending. 

2 You have the possession of it now anyway, so

3 I will submit the surrender with the

4 appropriate document.

5             CHAIRPERSON MILLER:  Okay.  I

6 guess we have to see if we have some consensus

7 here, but I am of the opinion that we

8 shouldn't make a special allowance and leave

9 open the record for what you represented to

10 be, a penalty argument.

11             And so I think my view would be,

12 you know, have your witness testify for two

13 minutes or whatever it was that you were going

14 to do and that will be it.  Can we do that? 

15 Do the other Board Members --

16             MEMBER JONES:  I disagree with

17 that.  I don't know if you are opening it up

18 for Board opinion?

19             CHAIRPERSON MILLER:  Why don't --

20 okay.

21             MEMBER JONES:  But I'm not in

22 favor of that approach.
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1             MEMBER ALBERTI:  Don't ask me.  I

2 have made my position clear.

3             CHAIRPERSON MILLER:  Okay.  All

4 right.  

5             MR. PASCAL:  It goes to --

6             CHAIRPERSON MILLER:  Wait a

7 second.  Why don't you put on your witness for

8 two minutes and we will allow.

9             MEMBER SILVERSTEIN:  No, not a

10 witness, just two minute close.  I thought you

11 were --

12             CHAIRPERSON MILLER:  He had one --

13 two -- some facts you need to get into

14 evidence?

15             MR. PASCAL:  Well, I just want to

16 get in how much rent is due.

17             CHAIRPERSON MILLER:  Okay.  Why

18 doesn't he come up and say how much rent is

19 due?

20             MR. ADAMS:  He has to do it under

21 oath, Your Honor.

22             CHAIRPERSON MILLER:  And what?
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1             MR. ADAMS:  He still has to

2 testify under oath.  Okay.  

3             CHAIRPERSON MILLER:  Okay.  I need

4 to swear you in.  Would you, please --

5 Whereupon,

6                   WARREN GORMAN

7 was called as a witness by Counsel for the

8 licensee, and having been first duly sworn,

9 assumed the witness stand and was examined and

10 testified as follows:

11             MR. GORMAN:  My name is Warren

12 Gorman.

13             CHAIRPERSON MILLER:  Okay.  

14                DIRECT EXAMINATION

15             MR. PASCAL:  Mr. Gorman, what is

16 your profession?

17             MR. GORMAN:  I'm an attorney.

18             MR. PASCAL:  And who do you

19 represent that is related to this matter?

20             MR. GORMAN:  Charles Miller, a

21 Miller Meyer Trust.

22             MR. PASCAL:  And is Mr. Miller the
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1 landlord of --

2             MR. GORMAN:  Yes.

3             MR. PASCAL:  -- a facility where S

4 & P is located?

5             MR. GORMAN:  Yes.

6             MR. PASCAL:  Okay.  To your

7 knowledge, how much rent is due and owing by

8 the current tenant to Mr. Miller?

9             MR. GORMAN:  Over $50,000.

10             MR. PASCAL:  All right.  All

11 right.  And if this space is -- if this

12 license is revoked as opposed to allowing the

13 transfer, what's the likelihood of the re-

14 rental of this facility as it physically is

15 now?

16             MR. GORMAN:  I think it's unlikely

17 because it was renovated for a liquor store. 

18 It has been in my client's family for 50 years

19 or more.  He is employed.  He works for

20 Rodman's in a full-time position.  He had no

21 knowledge of what was going on at this store.

22             The city is not going to have any
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1 of their sales tax money now or in the future. 

2 He is losing a lot of money, besides the

3 $50,000.

4             MR. PASCAL:  Now, you heard the

5 testimony that there was a store across the

6 street within 400 feet, so that would mean

7 that another liquor store could come to this

8 location.  Would it take extensive renovations

9 to alter the premise for some other type of

10 retail operation?

11             MR. GORMAN:  It would take

12 renovations, yes.

13             MR. PASCAL:  All right.  I have

14 nothing further.

15             CHAIRPERSON MILLER:  Okay.  

16             MR. ADAMS:  No further questions.

17             CHAIRPERSON MILLER:  All right. 

18 Do you have?

19             MEMBER ALBERTI:  Yes, I have quick

20 questions.

21             CHAIRPERSON MILLER:  Okay.  Mr.

22 Alberti?
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1             MEMBER ALBERTI:  Mr. Gorman, so

2 this has been in your client's family for 50

3 years.  Is that correct?

4             MR. GORMAN:  I believe so.

5             MEMBER ALBERTI:  Okay. 

6 Approximately, approximately.  What was it

7 prior to being a liquor store?

8             MR. GORMAN:  I'm not -- I think it

9 was a liquor store for a long period of time,

10 but I'm not sure what it was.

11             MEMBER ALBERTI:  For 50 years?

12             MR. GORMAN:  I don't know.

13             MEMBER ALBERTI:  So you don't

14 know.  It may have had a prior use?

15             MR. PASCAL:  Mr. Alberti, if you

16 look at the License No. 0358, it means it's

17 one of the earliest liquor licenses in the

18 city.

19             MEMBER ALBERTI:  I know.  But we

20 still don't have a date.  So it may have had. 

21 Okay.  

22             MR. GORMAN:  I don't think --
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1             MEMBER ALBERTI:  Do you know how

2 long --

3             MR. GORMAN:  I don't think so.

4             MEMBER ALBERTI:  -- ago the

5 restaurant was established next door?

6             MR. GORMAN:  No.

7             MEMBER ALBERTI:  Did that factor

8 into your assessment of whether this place has

9 another use that you could rent it out for?

10             MR. GORMAN:  It's not a question

11 that it has another use.  It's a question of

12 renovating it all over again to get another

13 tenant.  So it will take time and during that

14 time, the city won't get any sales tax,

15 because it's going to be being renovated.

16             MEMBER ALBERTI:  The city aside,

17 you are here representing your client.  So I'm

18 trying to understanding the repercussions for

19 your client.  But more importantly, I am

20 trying to understand how the repercussions to

21 your client affect the city.

22             MR. GORMAN:  Well, if the liquor--
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1             MEMBER ALBERTI:  Because other

2 than the sales tax, because that's not

3 repercussion to your client.  That has no

4 affect on your client whether the city

5 collects sales tax from there.

6             MR. GORMAN:  Well, I think there

7 will be employees at the store if it's allowed

8 to reopen.  I think that the other liquor --

9 that there is another liquor store within 400

10 feet, but I don't know if it is going to be in

11 existence within another year.

12             MEMBER ALBERTI:  So your client

13 loses money here, so the outcome of here --

14 whatever, of all these proceedings cause your

15 client to lose money, how would that affect

16 the city?  How would it affect the community?

17             MR. GORMAN:  They will get less

18 taxes and profits.  There won't be an

19 establishment that is open.  It will be --

20             MEMBER ALBERTI:  No, no, no.  The

21 loss of money for your client, how is that

22 going to affect the community?  How will that
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1 affect the city?

2             MR. GORMAN:  How will it affect

3 the city?

4             MEMBER ALBERTI:  Because we know--

5 listen, I know about taxes from the business

6 and employees.  You don't have to tell me

7 about that.  I want to know -- you are

8 representing your client and I'm wondering why

9 should the Board by concerned about loss of

10 money for your client?

11             MR. GORMAN:  Well --

12             MEMBER ALBERTI:  That's a simple

13 question.

14             MR. GORMAN:  -- why should the

15 Board be concerned about someone who has done

16 something that was perhaps not proper and a

17 valid businessman is trying to open this store

18 to bring sales to the community and my client,

19 I would suggest, is not liable for this.  He

20 is going to have to chase this man for the

21 money that is owed.  He probably is not going

22 to get it.
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1             And in the meantime, there is

2 going to be nobody working at the store.  It's

3 going to make the city look worse by having

4 another empty building.  And the fact that

5 this guy is giving up his license, we suggest

6 that is punishment.  And how is that going to

7 help the city to keep a building --

8             MR. ADAMS:  I object.  The witness

9 is answering --

10             MEMBER ALBERTI:  So, sir, would

11 you --

12             MR. ADAMS:  -- is asking a

13 question to the Board.

14             MEMBER ALBERTI:  -- tell me --

15             MR. ADAMS:  He is not answering a

16 question.

17             MEMBER ALBERTI:  I understand. 

18 Thank you.  Thank you.  Thank you, Mr. Adams. 

19 Sir, so what you are telling me is that if the

20 Board decides this person is guilty, then we

21 should reward him by allowing him to sell his

22 business for $60,000?  Is that what you are
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1 telling me?

2             MR. GORMAN:  No.  He is not being

3 rewarded.  He is getting just about nothing

4 out of it.  The money is -- part of the money

5 is going to the city and part of the money is

6 going to a citizen with no money.

7             MEMBER ALBERTI:  His debts are

8 being forgiven.  He is going --

9             MR. GORMAN:  His chances of

10 getting --

11             MEMBER ALBERTI:  You can look at

12 it that way.

13             MR. GORMAN:  -- money from -- his

14 chances of getting money from this gentleman

15 are very slim.

16             MEMBER ALBERTI:  Okay.  I have no

17 further questions.  Thank you.

18             CHAIRPERSON MILLER:  Okay.  

19             MR. ADAMS:  I do have one, sorry.

20             CHAIRPERSON MILLER:  No, go ahead.

21             MR. PASCAL:  I could ask one

22 question, may I ask it?  Would your client
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1 have lost money on income taxes from failing

2 to get income and, therefore, would the city

3 be getting less taxes from the lost income?

4             MR. GORMAN:  I believe so, yes.

5             MR. PASCAL:  Thank you.

6                 CROSS-EXAMINATION

7             MR. ADAMS:  A couple questions. 

8 First of all, to your knowledge, this

9 establishment is already closed.  Is that

10 correct?

11             MR. GORMAN:  I believe they --

12             MR. ADAMS:  Answer the question.

13             MR. GORMAN:  Yes.

14             MR. ADAMS:  The establishment has

15 no basic business license.  Isn't that

16 correct?

17             MR. GORMAN:  They what?

18             MR. ADAMS:  It does not have a

19 basic business license.

20             MR. GORMAN:  I believe the tenant

21 let it lapse.

22             MR. ADAMS:  So the tenant let it
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1 lapse.  So in other words, the impact that you

2 just testified to regarding lack of taxes is

3 of no relevance because this establishment is

4 already closed.  Is that correct?

5             MR. GORMAN:  No, that's not

6 correct.

7             MR. ADAMS:  So but the

8 establishment is closed already?

9             MR. GORMAN:  It is closed already

10 because he let the business license go and if

11 we knew, if I knew that --

12             MR. ADAMS:  But that was done --

13             MR. GORMAN:  -- I'm not sure this

14 is my answer.  May I finish my answer, sir?

15             MR. ADAMS:  Sure.  Go ahead, go

16 ahead.

17             MR. GORMAN:  If my client had --

18 if I had known that this -- that the Liquor

19 Board was not going to renew the license at an

20 earlier time, we would have tried to do

21 something at an earlier time.  But I didn't

22 know.  All my -- most of my work was done on
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1 trying to put together a deal to keep the

2 business -- to put a business in that -- in

3 this establishment.

4             The first -- my first attempt

5 failed because the other business didn't

6 qualify.  And we have been working on this for

7 months.  And now it is finally done and we get

8 the stop sign.

9             CHAIRPERSON MILLER:  Okay.  

10             MR. ADAMS:  So why don't you

11 answer my question.

12             MEMBER ALBERTI:  I would like to

13 ask another question.

14             MR. ADAMS:  When was the -- I

15 apologize.

16             CHAIRPERSON MILLER:  Wait a

17 minute.

18             MR. ADAMS:  That doesn't answer my

19 question at all.  When does the basic business

20 license expire?  Do you know?

21             MR. GORMAN:  I don't know the

22 exact date.
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1             MR. ADAMS:  So that was done prior

2 to the time that there was a deal.  Is that

3 correct?

4             MR. GORMAN:  I'm not --

5             MR. ADAMS:  The basic --

6             MR. GORMAN:  -- certain.

7             MR. ADAMS:  -- business license --

8 but it was certainly prior to this case, this

9 hearing today, right?

10             MR. GORMAN:  Oh, yes.

11             MR. ADAMS:  So there is no

12 employees working there right now.

13             MR. GORMAN:  But there would be if

14 this deal --

15             MR. ADAMS:  The business license

16 has not been issued, so no one is working

17 there today.  Is that correct?

18             MR. GORMAN:  I think I said that

19 three times.

20             CHAIRPERSON MILLER:  Okay.  

21             MR. ADAMS:  So no one is working

22 there today.  No employees are working within
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1 the establishment today?  Can you answer that

2 question, sir?

3             MR. GORMAN:  Didn't I just answer

4 that?  I said no, no employees are working

5 there.

6             MR. ADAMS:  Thank you very much,

7 sir.

8             CHAIRPERSON MILLER:  Okay.  

9             MEMBER ALBERTI:  I have additional

10 questions.  Mr. Gorman?

11             MR. GORMAN:  Yeah.

12             MEMBER ALBERTI:  You intimated

13 that you were part of putting this deal

14 together.  Is that true and that you actually

15 had a perspective client who wanted to come

16 into this business before this, the one that

17 we heard from Mr. Dietz about?

18             So when did you start that

19 process?

20             MR. GORMAN:  I don't know.

21             MEMBER ALBERTI:  Can you give me a

22 time frame?
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1             MR. GORMAN:  It was some time

2 earlier this year.

3             MEMBER ALBERTI:  Some time earlier

4 this year.  When you did that, did you know

5 about this case?  Did you know anything about

6 the status of the business license?

7             MR. GORMAN:  I did not.

8             MEMBER ALBERTI:  Okay.  Thank you. 

9 Mr. Jones has a question.

10             CHAIRPERSON MILLER:  Mr. Jones?

11             MEMBER JONES:  Thank you, Madam

12 Chair.  So what triggered your client to

13 engage you to begin the process of selling?

14             MR. GORMAN:  It was trying to

15 write a lease, not selling the liquor license. 

16 It was trying to write -- to put together a

17 lease for the premises.

18             MEMBER JONES:  Fair enough.

19             MR. GORMAN:  The license didn't

20 come into play when I first started to work

21 for them.

22             MEMBER JONES:  Okay.  Fair enough. 
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1 So what triggered your client to engage you to

2 try to write a lease?

3             MR. GORMAN:  I represented him on

4 a few minor things in the past.

5             MEMBER JONES:  So not why did he

6 select you.  What triggered him, at that point

7 in time?  You said it has been in his family

8 for 50+ years, correct?

9             MR. GORMAN:  There was an

10 attorney --

11             MEMBER JONES:  Correct?  It has

12 been in your client's -- as far as your

13 knowledge, your recollection, that's what you

14 testified to earlier.

15             MR. GORMAN:  Right.

16             MEMBER JONES:  Do you believe it

17 has been in his family for 50+ years?

18             MR. GORMAN:  Yes.

19             MEMBER JONES:  So at what point

20 did either side to engage you --

21             CHAIRPERSON MILLER:  Is this

22 relevant?  No, no, no, you go ahead as long as
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1 you want, but I feel like we have testimony

2 that is only peripherally relevant and we are

3 spending so much time, you know, exploring it,

4 and I don't know why, because it's not really

5 -- it's only --

6             MEMBER JONES:  I don't know.  I

7 guess --

8             CHAIRPERSON MILLER:  It's very

9 peripheral.

10             MEMBER JONES:  -- the same

11 argument would go to why is he up here to

12 begin with.  But now that he is here, I want

13 to get clarification on what points he is

14 raising, based on what information he is

15 presenting.

16             So but if you would like me not to

17 perform my due diligence, that's -- I'll take

18 your --

19             CHAIRPERSON MILLER:  No.  I just

20 want you to keep in mind that this is a very,

21 I think, peripheral issue with respect to our

22 consideration.
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1             MEMBER JONES:  I think this is

2 like my third question.

3             CHAIRPERSON MILLER:  Okay.  

4             MEMBER JONES:  You know what,

5 that's fine.  That's fine.  I think I got my

6 answer.  If you want me to stop, Madam Chair,

7 I'll stop.  Thank you.

8             CHAIRPERSON MILLER:  I'm not

9 saying --

10             MEMBER JONES:  Thank you for the

11 opportunity.

12             CHAIRPERSON MILLER:  -- that.

13             MEMBER JONES:  Thank you.

14             CHAIRPERSON MILLER:  I just

15 think --

16             MEMBER JONES:  Thank you, Madam

17 Chair.  I appreciate your input.

18             CHAIRPERSON MILLER:  All right. 

19 Any other questions?

20             MR. ADAMS:  No further questions.

21             CHAIRPERSON MILLER:  Thank you,

22 sir.
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1             MR. PASCAL:  Nothing further.

2             CHAIRPERSON MILLER:  All right. 

3 Then just, Mr. Pascal, do you rest your case?

4             MR. PASCAL:  Yes.

5             CHAIRPERSON MILLER:  Okay. 

6 Closings?

7             MR. ADAMS:  Very briefly, Madam

8 Chairman.  I think the merits of -- I

9 apologize.  There is three charges in front of

10 the Board today.  This, again, is a

11 disciplinary case based upon the actions of a

12 licensee based upon the action of -- based

13 upon actions within the establishment.

14             The District has established on a

15 prima facie basis each of the -- well, the

16 three charges that are before the Board.  But,

17 in particular, the most important charges have

18 been established and really has not been

19 contested, that number one, that the

20 establishment knowingly permitted within the

21 sale of -- establishment illegal controlled

22 substances and the establishment was used for
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1 unlawful purpose, disorderly purpose.

2             The facts are very simple, that

3 there was an investigation that was done by

4 the ATF and the police department,

5 Metropolitan Police Department from September

6 to November 2012.

7             Based upon the investigation,

8 multiple persons went to the establishment and

9 bought cocaine from with -- inside of S & P

10 Wine & Liquors.  And the period before

11 November 16, 2012, it was actually observed

12 that an informant went in and an Agent

13 observed the informant, the confidential

14 informant go inside of the employee restricted

15 area to purchase cocaine from within -- inside

16 the establishment within this place.

17             At the time, both Samuel Davis,

18 Jr. and Samuel Davis, Sr. were present within

19 the establishment at the time that it was

20 done.  Subsequently, as you can see through

21 the documentation that you have here, it's

22 very clear that there was a raid on November
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1 16, 2012 in which ATF and the police

2 department did, indeed, seize from the -- from

3 the employee restricted area, which is only

4 within the control of those who work for the

5 establishment, drugs were found within the

6 establishment, a revolver was found within the

7 establishment as well as a digital scale in

8 the same drawer where more illegal drugs were

9 found within the establishment.

10             And that has not been challenged. 

11 And obviously, what can't be challenged is

12 that a conviction resulted as a result of what

13 was found.  Thus, the establishment had been

14 used on a continuous basis of an unlawful and

15 -- in an unlawful manner for certain.  I think

16 that's very easy for the Board to establish,

17 based upon the facts that are there.

18             Indeed, we can say that there is

19 knowledge.  Now, there might be some argument

20 whether it's actual knowledge, constructive

21 knowledge.  I think that there is evidence

22 that -- of actual knowledge where an informant
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1 went into the employee restricted area, into

2 an office that is far from the area where

3 customers are normally allowed and transacted

4 business with someone who is the son of the

5 person who actually held the license.

6             What is important here is that --

7 is the connection.  You have Samuel Davis, Jr.

8 who, obviously, is related to senior.  You

9 have a relationship between the two persons. 

10 But more importantly, this person was -- had

11 a senior role with in the establishment and

12 had been an ABC manager, a licensed ABC

13 manager within this establishment and so,

14 therefore, there is knowledge imputed two

15 ways.

16             Number one, directly potentially

17 for -- with Samuel, you can make an inference

18 that the establishment through its own --

19 through its officers did know about what

20 occurred, but you can also state that they

21 constructively had knowledge from a standpoint

22 that a manager was involved in this situation.
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1             And that based upon what occurred

2 and the circumstances, there certainly was

3 constructive knowledge based upon a senior

4 employee being involved with it.  And the

5 Board in previous cases has been able to make

6 the decision that a knowing permission was

7 done based upon employer or a senior agents

8 involvement with such sales.

9             So if the Board makes a

10 determination that the facts do point in the

11 direction to support the illegal sales and

12 possession of drug paraphernalia were within

13 the establishment, that would be a mandatory

14 revocation.  That would mean a mandatory

15 revocation of the license, which is separate

16 and apart from the request to surrender the --

17 the licensee requested to surrender the

18 license.

19             Pretty much the only evidence that

20 has been heard are evidence of third-parties

21 who they certainly have an interest in the

22 situation.  However, more or less, none -- the
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1 only reason that, apparently, they are here is

2 so that they can have some benefit from a

3 proposed sale of the establishment.

4             It's not the Board's business

5 whether the licensee tried a desperate attempt

6 after the fact, after a raid -- after at least

7 one raid of the establishment, of an

8 investigation to try and find some way to

9 rectify itself in this manner, whether the

10 witnesses knew of the situation or not.

11             And as stated a little bit earlier

12 in motion's testimony, this case ultimately

13 goes to safety and health.  And it also goes

14 to -- this is a disciplinary case.  A

15 disciplinary case between two parties:  The

16 District of Columbia and the establishment

17 itself.

18             The landlord and, with all due

19 respect, the buyer have no say in it.  It's

20 unfortunate that they will have to be

21 inconvenienced, but inconvenience and,

22 frankly, tax proceeds are not something that



202-234-4433
Neal R. Gross and Co., Inc.

Page 201

1 is of relevance.

2             Certainly, we can't -- if I go in

3 front of the Board amassed, I'm not making an

4 argument about tax proceeds when we have a

5 drugged out nurse or a doctor who is providing

6 services that are against the safety and

7 health of the community.

8             It goes again to the merits of the

9 situation.  An attempt was tried to -- was

10 allowed to try to have some vast lessor, but

11 in the end it's determined that that's really

12 something that is separate.

13             So based upon the merits, there is

14 no contest and the Board should make a

15 determination based upon merits of what the

16 findings should be.  And the findings are that

17 the place was used in a knowing way for the

18 use of drug sales.

19             Then the only real option is

20 revocation.  But certainly, the Board also has

21 the option of finding that the place was used

22 in an unlawful manner.  I think this is more
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1 inconsistent with an operation used in an

2 unlawful manner.

3             CHAIRPERSON MILLER:  Okay.  Thank

4 you.  Mr. Pascal, do you have any closing

5 remarks?

6             MR. PASCAL:  I just want to remind

7 the Board that my proffer of suspension of the

8 license was before the beginning of this case

9 and it's still open.  And I would request a

10 short time to supplement that with an

11 affidavit for the rational for the proffer of

12 the suspension.

13             I will be, in fact, filing the

14 suspension document.  I have nothing further

15 to say.  Thank you.

16             CHAIRPERSON MILLER:  Okay.  I'm

17 going to close the record on this case, as I

18 indicated.

19             Do the parties want to file

20 proposed findings of fact and conclusions of

21 law or waive their right to do so?

22             MR. ADAMS:  The District waives
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1 it's right.

2             MR. PASCAL:  I waive also.

3             MEMBER ALBERTI:  Madam Chair, just

4 for clarity and for fairness to Mr. Pascal,

5 the fact that you are closing the record, does

6 that mean we are not going to accept any

7 submissions from him relevant to the -- his

8 proffer to surrender the license?

9             Because he asked --

10             CHAIRPERSON MILLER:  Okay.  

11             MEMBER ALBERTI:  -- that he be

12 allowed to do that.  I don't have an opinion,

13 but when you closed the record, it was

14 confusing to me as to how you were ruling and

15 I want to be fair to Mr. Pascal.

16             CHAIRPERSON MILLER:  Okay. 

17 Certainly if Board Members feel differently,

18 we can debate it.  I had said when we went

19 through this whole thing about what to do,

20 witnesses, affidavits, that I thought we came

21 down with no, we are going to hear the witness

22 today and that there was no reason, good
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1 reason that I found to keep the record open,

2 which we almost never do in cases that the

3 parties were to be prepared to present all

4 their evidence today.

5             And so that's what we did with

6 respect to the record in this case.  That's

7 why I said it should be closed.  But if Board

8 Members want to discuss that, we can do that,

9 if you feel otherwise.

10             MEMBER BROOKS:  Close it.

11             CHAIRPERSON MILLER:  Okay.  So not

12 hearing anything else on that point --

13             MEMBER JONES:  So just to make

14 sure I'm clear, the guidance and direction you

15 are giving is what?

16             CHAIRPERSON MILLER:  The record

17 is, with respect to this case, closed.

18             MEMBER JONES:  Okay.  So which

19 means Mr. Pascal cannot submit anything,

20 correct?

21             CHAIRPERSON MILLER:  Not for this

22 case.
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1             MEMBER JONES:  All right.  

2             CHAIRPERSON MILLER:  I mean.

3             MEMBER JONES:  Do you understand

4 that, Mr. Pascal?

5             MR. PASCAL:  Yeah, well, I will

6 submit the -- I will submit for the record the

7 surrender of the license.

8             MEMBER JONES:  But it has nothing

9 to do with this case.

10             MR. PASCAL:  It is this case.

11             MEMBER ALBERTI:  Well, but --

12 fine.  But no accompanying affidavit.

13             MR. PASCAL:  If the Board --

14             MEMBER ALBERTI:  Because that's--

15             MR. PASCAL:  -- refuses to allow

16 me, then I --

17             MEMBER ALBERTI:  Well, that's the

18 Chair's ruling.

19             MR. PASCAL:  Okay.  Fine.

20             CHAIRPERSON MILLER:  Just so I

21 understand though.  You said earlier, when we

22 came back out of recess, I'm submitting this
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1 license and we said we are proceeding with the

2 case.  So are you saying you are submitting

3 the license?  You have submitted the license

4 anyway, that that's what you did in the middle

5 of this proceeding?

6             MR. PASCAL:  I am going to submit

7 it.  That's what I attempted to do earlier to

8 save you a lot of time and effort and just

9 merely ask to supplement that, but I'm going

10 to submit it now.  The Board can deal with it

11 as it feels fit.

12             CHAIRPERSON MILLER:  Right.  Okay. 

13 Okay.  So that's in the record.

14             MR. PASCAL:  Thank you.

15             CHAIRPERSON MILLER:  I don't

16 believe anything else --

17             MR. ADAMS:  The District has no

18 further matters.

19             CHAIRPERSON MILLER:  Okay.  You

20 all submitted it with your case, your

21 exhibits.

22             MR. ADAMS:  Right.
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1             CHAIRPERSON MILLER:  Okay.  And

2 have you both waived your right to file

3 proposed findings of fact and conclusions of

4 law?

5             MR. ADAMS:  We did.

6             MR. PASCAL:  Yes.

7             MR. ADAMS:  Yes.

8             CHAIRPERSON MILLER:  Okay.  Okay. 

9 So all right, we will be issuing an order

10 within 90 days.  I'm going to read the

11 instructions and the Board will vote on

12 considering this deliberation of this case in

13 closed session.

14             As Chairperson of the Alcoholic

15 Beverage Control Board for the District of

16 Columbia and in accordance with DC Official

17 Code Section 2-574(b) of the Open Meetings

18 Act, I move that the ABC Board hold a closed

19 meeting for the purpose of seeking legal

20 advice from our counsel on Case No. 12-251-

21 00358, S & P Wine & Liquors, pursuant to

22 Section 2-574(b)(4) of the Open Meetings Act
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1 and deliberating upon this case for the

2 reasons cited in Section 2-574(b)(13) of the

3 Open Meetings Act.

4             Is there a second?

5             MEMBER BROOKS:  Second.

6             CHAIRPERSON MILLER:  Mr. Brooks

7 has seconded the motion.  I'll now take a roll

8 call vote on the motion now that it has been

9 seconded.

10             Mr. Brooks?

11             MEMBER BROOKS:  I agree.

12             CHAIRPERSON MILLER:  Mr. Alberti?

13             MEMBER ALBERTI:  I agree.

14             CHAIRPERSON MILLER:  Ms. Miller

15 agrees.

16             Mr. Silverstein?

17             MEMBER SILVERSTEIN:  I agree.

18             CHAIRPERSON MILLER:  Mr. Jones?

19             MEMBER JONES:  I agree.

20             CHAIRPERSON MILLER:  It appears

21 that the motion has passed by a vote of 5-0-0.

22             I hereby give notice that the ABC
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1 Board will hold a closed meeting most likely

2 next week on this case and issue an order

3 within 90 days.

4             MR. ADAMS:  All right.  Thank you.

5             CHAIRPERSON MILLER:  Thank you.

6             MR. PASCAL:  Thank you.

7             MEMBER ALBERTI:  Thank you.

8             CHAIRPERSON MILLER:  Okay.  We

9 know that there are people in the audience

10 waiting for the next case, so the Board is

11 just going to take a 10 minute break.  Well,

12 we will be back at 5:00 to start with the last

13 case of the day.  Thank you.

14             (Whereupon, the Show Cause Hearing

15 in the above-entitled matter was concluded at

16 4:47 p.m.)

17

18

19

20

21

22
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