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P-ROCEEDI-NGS

(11: 39 a.m)
CHAl RPERSON M LLER: Ckay. So you
are all here on Case No. 13-CW-00525, Georgia
Avenue Food Barn | ocated at 6205 CGeorgia
Avenue, N. W, License No. 71950, in ANC- 4B.
MR KIM Yes, ma'am
CHAl RPERSON M LLER: Ckay. So if

you want to start by introducing yoursel ves
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for the record?

MR. ADAMS: Yes. Good norning,
Madam Chai rman and Menbers of the Board. [|I'm
Walter Adans and I'mwith the -- | represent
the District of Colunbia.

CHAl RPERSON M LLER: Ckay. Sir?

MR. KIM Good norning, Your
Honors. Yes, ny nane is Sean Kim and |
represent the CGeorgia Avenue Food Barn.

CHAlI RPERSON M LLER:  Yun Ki n?

MR KIM That's --

CHAI RPERSON M LLER:  Ch, no,

that's who you represent. Ckay. And what's
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your nane?

MR KIM  Sean.

CHAl RPERSON M LLER.  Sean Ki nf?

MR KIM Yes, ma'am

CHAl RPERSON M LLER. Ckay. Right.
Ckay. So | see we have a written
aut hori zation for you to represent Ceorgia
Avenue Food Barn in this case.

MR KIM Yes, ma'am

CHAl RPERSON M LLER.  Ckay. (Good.
Al right. Are there any prelimnary nmatters
in this case?

MR, ADAMS: No, Madam Chai r man,
there are no prelimnary matters in this case.

CHAl RPERSON M LLER  Ckay. So,
M. Kim | just want to nake sure you
understand what is going to happen. Have you
participated in a proceedi ng before this Board
bef ore?

VR Kl M No, this is the first

CHAl RPERSON M LLER: Ckay. So M.
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Adans represents the Governnent, the District
of Col unbi a, and he has the burden of proof of
hi s charges agai nst you.

MR KIM  Okay.

CHAl RPERSON M LLER  CGkay. So
what is going to happen, the order of
procedure is, basically, he will give an
openi ng statenent --

MR KIM Right.

CHAl RPERSON M LLER  -- about what
he is going to do. You have an option to do
that or not.

MR KIM Right.

CHAl RPERSON M LLER.  Then he is
going to present his case.

MR, KIM Absol utely.

CHAl RPERSON M LLER:  And you wi I |
have the opportunity to cross-exam ne any
W tness that he puts on the stand.

MR KIM  Okay.

CHAl RPERSON M LLER.  And t hen when

he is done, you can present your case in
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whatever formthat is. |If it's just you
testifying about what happened, that's fine,
too. And then at the end, you each get

cl osi ng argunents.

MR KIM Yes, ma'am

CHAl RPERSON M LLER:  And t he Board
can ask questions of wtnesses as well.

MR, KIM Thank you.

CHAl RPERSON M LLER  CGkay. So
that's it. |If you have any questions al ong
the way, feel free to ask them

MR KIM Yes, ma'am Thank you.

CHAl RPERSON M LLER  Ckay. Al
right. M. Adans?

MR, ADAMS: Yes, Madam Chai r man.
The District would |Iike to nake an openi ng
statenent for the case, if the Board is ready.

CHAl RPERSON M LLER:  Ckay.

MR ADAMS: This case is a single
charge case agai nst the Georgia Avenue Food
Barn. W believe that the D strict can neet

t he burden of proof by a preponderance of
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evi dence to show that on Septenber 13, 2013,

that the establishnent did indeed violate the
D.C. Statute that prohibits establishnments
from providi ng go-cups to custoners.

Specifically, the evidence wll
show that on Septenber 13th that |nvestigator
John Suero went to the establishment in an
under cover capacity, that he was able to
procure two beer cans, took it to the cashier
and offered to pay for it. But in the
process, the evidence wll also show that the
I nvestigator asked for cups for consunption of
such beverages and that the establishnent
provided to himthree cups to himfor a
nom nal fee of .25 cents per cup.

Based upon the D.C. Statute that
defines what go-cup is, which is within the
definitions, a go-cup in this case is a
drinking utensil provided at no charge or
nom nal charge to a custoner for purposes of
consum ng al coholic beverages off the prem ses

of the establishnent.
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And based upon the evidence, we
believe that the Board will be able to indeed
concl ude that a go-cup was provi ded and
therefore that the establishnment was in
vi ol ati on.

CHAl RPERSON M LLER  Ckay. So,
M. Kim what | say is you also could do an
openi ng statenent before your case.

MR KIM Okay.

CHAl RPERSON M LLER.  And if you
want to do one now, you can, but often when
the person is the sane, you know, you're not
an attorney or whatever, when you give
testinony, I'mgoing to put you under oath.
So that's going to be your evidence.

MR KIM Okay.

CHAI RPERSON M LLER  So soneti nes
it really overlaps, so it's up to you though.
You have a right to do an openi ng statenent,
but you have an opportunity later, if it makes
nore sense.

MR KIM After the Board.
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CHAI RPERSON M LLER:  After he is

finished wth his case?

MR KIM 1'Il wait for himto
conti nue.

CHAl RPERSON M LLER:.  Ckay.

MR, ADAMS: Thank you.

CHAl RPERSON M LLER M. Adans?

MR. ADAMS: The District wll call
its only witness, lInvestigator John Suero to
t he stand.

CHAl RPERSON M LLER:  Good nor ni ng.

| NVESTI GATOR SUERO. (Good nor ni ng.
Wher eupon,

| NVESTI GATOR JOHN SUERO

was called as a witness by Counsel for the
Governnent, and having been first duly sworn,
assunmed the w tness stand and was exam ned and
testified as foll ows:

| NVESTI GATOR SUERO. | do.

CHAl RPERSON M LLER:  All right.
Thank you.

DI RECT EXAM NATI ON
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MR ADAMS: Good norni ng,

I nvestigator Suero, could you pl ease state
your nane and spell it for the record?

| NVESTI GATOR SUERO. | nvesti gat or
John Suero. Last nane is spelled S, as in
Sam U-E-R-O The John is common spelling.

MR ADAMS: Ckay. |Investigator
Suero, you are enployed by the Al coholic
Beverage Regul ati on Adm nistration. |[Is that
correct?

| NVESTI GATOR SUERO. Yes, sir,
am

MR, ADAMS: And you have been with
-- how |l ong have you been with the Agency?

| NVESTI GATOR SUERO. | began with
ABRA June 3, 2013.

MR, ADAMS: Al right. And the
contraction of the Agency is known as ABRA
Is that correct?

| NVESTI GATOR SUERO. Yes, sir.

MR ADAMS: Al right. On

Septenber 13, 2013, were you on duty, M.
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Suer 0?

| NVESTI GATOR SUERO.  Yes, sir,
was.

MR ADAMS: Al right. And did
you have occasion to be present at an
establ i shnent nanmed Georgi a Avenue Food Barn,
which is located at 6205 CGeorgia Avenue, N W?

| NVESTI GATOR SUERO.  Yes, sir,
was.

MR, ADAMS: Al right. And can
you explain to the Board why you were there?

| NVESTI GATOR SUERO. ON t hat
particular date and tine | was conducting
singl e sal es operations, which we do
regularly. | was undercover. | was in plain
clothes. | walked into the Georgia Avenue
Food Barn specifically in an attenpt to see if
| could purchase either a single alcoholic
beverage or go-cups.

MR, ADAMS: Al right. And so on
t hat occasi on what occurred?

| NVESTI GATOR SUERO: | wal ked i n,
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came around the left there was a place where
apparently you can purchase lottery tickets.

So | had to go around that to go into the main

store. | saw a cooler directly across from
me. | walked to the cooler. | took out a
doubl e pack of MIller Lite beer. | wal ked

wi th that alcohol to the counter.

A young man was at the counter. |
put the alcohol in front of him | said do
you have any cups? And | said | need them so
my friends and | can go drink outside. He
reached under the counter inmmediately and
pul | ed out what appeared to be a pack of three
smal | plastic cups wapped in plastic and said
.25 cents and | said that's fine.

| paid for those itens, took them
with nme and left the store.

MR, ADAMS: And how nuch did you
pay for the itens agai n?

| NVESTI GATOR SUERC. . 25 cents.

MR, ADAMS: Ckay. Al right.

I nvestigator Suero, after you made this

Neal R. Gross and Co., Inc.
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purchase, what occurred afterwards?

| NVESTI GATOR SUERO. That was ny
| ast stop that afternoon, so | imedi ately
returned to ABRA where | secured the itens |
had purchased, | ocked themin the cabinet and
waited for a date to turn them over.

MR, ADAMS: As part of your
I nvestigation, did you -- were there any ot her
actions that you took?

| NVESTI GATOR SUERO: | checked to
see what their history was.

MR, ADAMS: Ckay. And what did
you find?

| NVESTI GATOR SUERO. | found in
their violations history that they had a prior
go-cups violation in March, also, 2013.

MR ADAMS. And --

CHAl RPERSON M LLER  I'm sorry?
March of what year?

| NVESTI GATOR SUERC.  2013.

CHAI RPERSON M LLER: ' 13?

| NVESTI GATOR SUERO.  Yes, mm' am
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CHAI RPERSON M LLER  Ckay.

MR. ADAMS: And that's the sane
year as the -- when you visited the
est abl i shnent ?

| NVESTI GATOR SUERO.  Yes, sir. |
visited in Septenber 2013.

MR, ADAMS: And what -- and how
did you docunent your visit?

| NVESTI GATOR SUERO. | prepared an
I nvestigative report.

MR, ADAMS:  All right. Actually,
I'"'mgoing to present to Investigator Suero
several or three itenms. |1'mgoing to show
themto M. Kim And he already has a copy of
the investigative report.

So with the Board's indul gence, |
want to mark the exhibits. | should have
br ought stickers.

CHAl RPERSON M LLER:  All right.

MR, ADAMS: |'mgoing to present
it. Wth the Board's permission, |'l| present

it to M. Suero.

Neal R. Gross and Co., Inc.
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CHAI RPERSON M LLER  Did you

actually show themto M. Kinf

MR, ADAMS: Ckay.

CHAl RPERSON M LLER  Ckay. Thank
you.

MR, KIM Thank you.

MR ADAMS: | present a docunent
that is marked 1, an itemthat is marked 3 and
an itemthat's marked for identification
purposes as District Exhibit No. 2.

(Wher eupon, the above-referred to

docunents were marked as

Governnment Exhibit No. 1, 2 and 3

for identification.)

MR ADAMS: Turning to the item
that is marked as Exhibit No. 1, do you
recogni ze that item M. Suero?

| NVESTI GATOR SUERO.  Yes, sir,
do.

MR ADAMS: And what is it?

| NVESTI GATOR SUERO. This is the

I nvestigative report that | prepared
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subsequent to this event.

MR ADAMS: Ckay. And based upon
-- and have you had a chance to review it?

| NVESTI GATOR SUEROC. | have.

MR. ADAMS: Is it a true and
accurate version of the Investigator report
that you conpleted at the tinme as a result of
your -- of this investigation?

| NVESTI GATOR SUERO.  Yes, sir, it

MR ADAMS: Al right. Now, |'m
going to ask you to turn to what is marked as
Governnent's Exhibit No. 2.

CHAI RPERSON M LLER:  What was 17
['"m sorry.

MR, ADAMS: Ch, it's the
I nvestigative report.

CHAI RPERSON M LLER:  Ckay.

MR ADAMS: That he conpl et ed.
And do you recognize what is marked as Exhibit
No. 27

| NVESTI GATOR SUERO.  Yes, sir, |

Neal R. Gross and Co., Inc.
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do.

MR ADAMS. And what is it?

| NVESTI GATOR SUERO: These are the
24 ounce cans of MIller Lite beer that |
purchased on Septenber 13, 2013 from Georgi a
Avenue Food Bar n.

MR, ADAMS: Al right. And you
stated that you kept those in storage?

| NVESTI GATOR SUERO. Yes, sir.
These were turned over to the chief as
evi dence and they were mai ntai ned in evidence.

MR. ADAMS: Ckay.

| NVESTI GATOR SUERO.  Until we
needed them for Court.

MR ADAMS. And --

| NVESTI GATOR SUERC.  For you.

MR, ADAMS: | apol ogi ze.

CHAl RPERSON M LLER:  Excuse ne.
You are kind of soft spoken at tines.

| NVESTI GATOR SUERO. | apol ogi ze.

CHAl RPERSON M LLER:  So j ust what

did you say exactly Exhibit 2 is?

Neal R. Gross and Co., Inc.
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| NVESTI GATOR SUERO. These are the

two cans of MIler Lite beer that | purchased
on Septenber 13, 2013 at Georgi a Avenue Food
Bar n.

CHAl RPERSON M LLER  Ckay. Thank
you.

MR ADAMS: And last turning to
itemthat is marked for identification
purposes as Item No. 3, do you recogni ze that
I tenf?

| NVESTI GATOR SUERO.  Yes, sir, |
do.

MR ADAMS: And what is it?

| NVESTI GATOR SUERO. These are the
three small plastic cups wapped in plastic
that | purchased on Septenber 13, 2013 from
CGeorgi a Avenue Food Barn for a cost of .25
cents.

MR ADAMS: .25 cents per cup or--

| NVESTI GATOR SUERO. For the three
cups.

MR ADAMS: For three cups. Now,

Neal R. Gross and Co., Inc.
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in ternms of the package, can you describe the
packagi ng? Does it have any markings on it?

| NVESTI GATOR SUERO.  No, sir.
It's just clear plastic with the three plastic
cups inside and it's open, it's loose. It's
not tied or secured in any way.

MR. ADAMS: Ckay.

| NVESTI GATOR SUERO.  This is how |
was provided. It was provided to ne.

MR ADAMS: Is it a true and
accurate representation of the cups that you
purchased on Septenber 13, 20137

| NVESTI GATOR SUERO.  Yes, sir, it

MR, ADAMS:  All right. Madam
Chairman, | would like to nove into evidence
Exhibit No. 1, which is the investigative
report, Exhibit 2, which is the two cans of
beer that were procured, and No. 3, which are
the three cups that were purchased.

CHAl RPERSON M LLER  Ckay. M.

Kim do you have any objection?

Neal R. Gross and Co., Inc.

202-234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 20
MR KIM To hinf

CHAI RPERSON M LLER:  No. To the
exhi bits?

MR KIM Yes. | just want to ask
hi m one nore tinme what the go-cup stands for.

CHAl RPERSON M LLER:  No, okay,
that's not -- you wll get. R ght now, |'m

just saying he wants to put theminto

evi dence.

MR KIM Al right.

CHAI RPERSON M LLER:  And so the
Board will consider them --

MR KIM Ch, anything --

CHAl RPERSON M LLER.  -- as proof.

MR KIM Right. Exhibits.

CHAl RPERSON M LLER  So do you
have any objection to --

MR KIM No.

CHAI RPERSON M LLER  Ckay. Al
right. So Exhibits 1, 2 and 3 of the
Governnment are admtted into evidence.

(Wher eupon, the above-referred to

Neal R. Gross and Co., Inc.
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docunents were received Iinto

evi dence as Governnent Exhi bit No.

1, 2 and 3.)
MR. ADAMS: | guess there is no
copies of that, so I'll just provide copies of

the --

CHAl RPERSON M LLER W --

MR, ADAMS: -- exhibits I'm
mar ki ng now.

CHAl RPERSON M LLER: -- have
Exhibit No. 1 anyway.

MR, ADAMS:  All right.

CHAI RPERSON M LLER:  It's the
I nvestigative report?

MR. ADAMS. Yes.

CHAI RPERSON M LLER:  Yes, okay.
So we are okay for now.

MR, ADAMS: OCh, good. The
District has no further questions for the
| nvesti gator.

CHAl RPERSON M LLER: Ckay. So

now, M. Kinf

Neal R. Gross and Co., Inc.
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MR KIM Yes?

CHAl RPERSON M LLER:  You can ask
the I nvestigator questions based on his
testi nony.

MR KIM Okay.

CROSS- EXAM NATI ON

MR KIM So, Investigator, |
mean, so you paid for the cups, right?

| NVESTI GATOR SUERO. | paid for
the cups and for the al cohol, yes, sir.

MR KIM Okay. And then why are
you asking for the cup that you want to drink
It outside wth your friends then, is what you
sai d?

| NVESTI GATOR SUERC: |'m sorry?

MR KIM You said that you want
to drink a beer with your friends on outside?

| NVESTI GATOR SUERO. | said that
to the clerk to make it very clear what the
pur pose of --

MR KIM Al right.

| NVESTI GATOR SUERO.  -- of the

Neal R. Gross and Co., Inc.
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cups were, yes, | did.

MR KIM Ckay. And did he
understand for the -- you ask himthat you
want to drink it outside?

| NVESTI GATOR SUERO. He provi ded
me the cups, so I'mpresum ng that he
under st ood what | asked for.

MR KIM  Okay.

CHAI RPERSON M LLER:  kay.

MR KIM Yes.

CHAl RPERSON M LLER:  Are you
fini shed?

MR KIM Yes, | am

CHAI RPERSON M LLER Ckay. M.
Silverstein?

MEMBER SI LVERSTEIN: | nvesti gat or
Suero, thank you for your report. Could you
hold up the cups again, please, sir? |If you
woul d descri be the way they are wrapped?

| NVESTI GATOR SUERO. Wl |, they
are wapped in plastic and if | mght open it,

you wll see that it's an open piece of

Neal R. Gross and Co., Inc.
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plastic and there are three cups inside. |'m
presuming this was a sl eeve at sone point of
nore, but this is howit was provided to ne in
this particular manner.

MEMBER SI LVERSTEIN:  Have you ever
seen cups wapped that way in three fromthe
manuf act urer?

| NVESTI GATOR SUERO.  No, sir,
have not.

MEMBER SILVERSTEIN. So this is
not as though they were selling a box of cups
that had al ready been prelisted and
manuf actured, like if you were going to a
super mar ket and buy 20 or 30 D xie cups or
sonething li ke that in an already prepackage?

| NVESTI GATOR SUERO. No, they are
not the way | woul d have purchased the regul ar
sl eeve.

MEMBER SI LVERSTEIN. So there is
no reason to believe that they would have
m st akenly been selling a box or sonething

t hat a nanufacturer had done?

Neal R. Gross and Co., Inc.
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| NVESTI GATOR SUERO.  Not in ny

m nd, sir, no.
MEMBER SI LVERSTEIN:  One coul d
infer that this was an intentional sale of a
limted nunber of cups for use as go-cups?
| NVESTI GATOR SUERO. Yes, sir.
MEMBER SI LVERSTEIN:  No further
guesti ons.
CHAl RPERSON M LLER. M. Short?
MEMBER SHORT: (Good nor ni ng,
| nvesti gator Suero.
| NVESTI GATOR SUERO. (Good nor ni ng,
sir.
MEMBER SHORT: You said after you
got back to the office, you | ooked at the
I nvestigation of their history?
| NVESTI GATOR SUERC. | did.
MEMBER SHORT: I nvestigative
hi story. And that showed what things again
that they previously had done the sane
vi ol ati on?

| NVESTI GATOR SUERO:  Yes, in March

Neal R. Gross and Co., Inc.
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of 2013, they had a prior go-cups violation.

MEMBER SHORT: And your event
occurred Septenber of the sane year?

| NVESTI GATOR SUERO.  Yes, sir, it
di d.

MEMBER SHORT: That's all | have
at this tine.

CHAl RPERSON M LLER:  Ckay.

O hers? M. Suero, were you the Investigator
on the previous violation?

| NVESTI GATOR SUERO.  No, Madam
Chai rwoman, | was not.

CHAl RPERSON M LLER. Ckay. And
was there any kind of |anguage issue with the
clerk that you are aware of?

| NVESTI GATOR SUERO. No. | don't
believe there was. There were other patrons
in the store that spoke English besides ne, so
when -- he answered nme in English. He spoke
to nme in English, so | didn't believe there
was.

CHAI RPERSON M LLER:  The cl erk?
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| NVESTI GATOR SUERO. Yes, ma' am

CHAI RPERSON M LLER.  Ckay. And
then ny other question is well, you asked for
t hree cups?

| NVESTI GATOR SUERO.  No, | just
asked for a cup so ny friends and | could go
dri nk outside.

CHAI RPERSON M LLER:  Ch, you
didn't ask for three?

| NVESTI GATOR SUERO. | didn't ask
for a specific nunber. He just reached under
the counter and that's what he produced.

CHAI RPERSON M LLER  Ckay. And
got that. It wasn't like he put three in a
sl eeve?

| NVESTI GATOR SUERO. | nmmedi ately

after | asked, he reached under and provi ded

ri ght away.

CHAI RPERSON M LLER:  Ckay.

| NVESTI GATOR SUERO. There was no
tinme |lapse at all. He just reached and got

it.
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CHAI RPERSON M LLER  Ckay. Ckay.

Anyt hi ng el se? Any questions on Board
guesti ons?

MR. ADAMS: The District has no
further questions for |Investigator Suero.

CHAl RPERSON M LLER  Ckay. Any
ot her questions based on our questions?

MR KIM No, | don't.

CHAl RPERSON M LLER  Ckay. Thank
you very nuch

| NVESTI GATOR SUERO. Thank you.

(Wher eupon, w tness was excused.)

MR. ADAMS: As an adm nistrative
matter, | obviously would like to dism ss the
W tness, but would the Board like us to pass
forward Exhibits 2 and 3 for your --

CHAl RPERSON M LLER.  Onh, sure. In
case we want to exam ne them

MR, ADAMS: Sure.

CHAl RPERSON M LLER  If we are
thirsty.

MR ADAMS: Yes, we wll all go.
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Anyway, the District rests its case.

CHAl RPERSON M LLER  Ckay. Thank
you. Ckay. M. Kinf

MR KIM Yes, ma'am

CHAI RPERSON M LLER  It's your
turn. Are you going to testify, tell your
story?

MR KIM Yes, | am

CHAl RPERSON M LLER  Ckay. So |I'm
going to --

MR KIM | would Iike to.

CHAI RPERSON M LLER:  So | guess
iIt's easier if you go over there.

MR KIM R ght. AmI| speaking
fromover there or | --

CHAl RPERSON M LLER:  Yes, | think
so. You can even -- | nean, if you have -- if
you do an opening, it's going to end up
getting nerged with your testinony, so |'l
swear you in and then you can present your
si de.

Wher eupon,
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SEAN KI' M

was called as a wtness for the Licensee, and
havi ng been first duly sworn, assuned the

w t ness stand and was exam ned and testified
as foll ows:

MR KIM | do.

CHAl RPERSON M LLER  CGkay. So
have a seat and then you can give us your case
however you choose.

MR KIM Gotcha. Thanks, Your
Honor. Ckay.

DI RECT EXAM NATI ON

MR KIM Yes, ny nane is Sean Kim
fromthe Georgia Avenue Food Barn and |
represent the store. And |I'mhere to talk
about the one ticket issued on Septenber 13,
2013 | ast year.

First of all, we had a first
ticket on March 26, 2013. The Investigator
came out that date and he was | ooking for the
cup of ice that we are selling and that you

guys get a ticket for that. And then he cone
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in and say sorry, we don't sell the cup of
I ce.

And then he went out. He call up
5 to 10 m nutes, he canme back, oh, do you give
away any cups? | told himyes, because we
used to be the grocery store about |ast 30
years. W recently changed to the |iquor
stores. And | didn't know the |ike go-cups or
what the go-cups neans.

Anyway, | told himwe didn't give
away the enpty cups to the custoners and |
asked himwe never get a word, so can you give
us some warning or there sonething we can do
you a favor, but he said it's too |late to do
It now, yeah.

He said he even said so, yes, it's
too late to do it, but so however we paid for
the one with the penalty, but that for future
I nci dent happening, | asked himwhat is the
go-cup neaning for it?

Because we don't want to just

against the law W did it before, so we pay
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for it. Sonething we never aware of even, but
| still want to find out what a go-cup is.

And the Investigator he nentions
of course no free give away single cups. Yes,
he clearly told us that, so | asked himand he
even told ne in other words he said -- what
was that? Wen the cup is packed, as |long as
it i1s packed nore than one and as long as its
charged, it's good to go. That's what he
said. That's what he clarify us.

And after that, | al so request the
witten statenment that what is the book of
viol ati on exactly, because | was going to do
t he packet, because if there was sone cups
that they package for it, there was another
distributor that cup -- exactly sanme cups with
six in the packs.

And | guess it cane to like three
in the cups or sonething |like that, because a
| ot of people, they asking one cup all the
time and then we told themwe don't do it, but

there are a coupl e people and we have a | ot of
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single and couples, like we have a lot of |ike
20, 30 like custoner bases and | know them for
i ke nore than 10 years. So | know that they
are famlies and their famly nmenbers and
everything, they just need two for them They
just want one for thenself.

So he said about put nore than
one, we just packed the three which is
reasonabl e packed for the either couples or
just for the single person, so they can get it
and they can go hone.

And additionally, | totally
under stand why they nade go-cups viol ation.

We so support for the idea, because if they
want people get their drink and consunption at
their hone, not on the streets. And we
voluntarily selling -- not selling half-pint

and a pint of liquors that cost a couple

dol | ars.

We the only one stores around
there probably all over the city to -- we
don't sell like couple dollars vodka or
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sonet hing that just for handy they can drink
at the corner. W don't sell them Once from
t he begi nni ng when we get a |license.

And we cl ean our store all the
time. And we even call the police officer if
sonebody drink it outside, right outside at
the corner or anywhere even if they bought it
fromus, even | know themor not. |If you see
the police report, there is hundreds of -- |
mean, many nunbers of reportings that we did
cal |l sonebody dri nking outside.

It doesn't matter if they buy it
fromus or not, we just call them And then
we put the signs for the no loitering at the
w ndows. So therefore like I'mcareful to
like try to explain why we get the second tine
second ticket fromthe ABRA for the go-cup
viol ation. That was not on purpose.

Now, we don't sell the three packs
any nore because of we're not sure there is a
possi ble to sell or not, but honestly, we've

got 20 cups we selling for $1.
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So conpared to 3425, it al nost

give it away, but we selling 20 cups for $1,
that's even better value for them It's still
under the counter. The reason we put under
the counter is handy. A lot of people they
cone out to get their drinks on the counter,
to have a cup, we don't want to send them
back, oh, they are in the corner.

That's at our counter right at the
door and our cups all the way back in the
store. They got a -- took about -- it's about
50 feet away, so they left their |iquor sone
on the counter and if they have to wal k al
the way back to where the cups, they've got to
cone back. So but we always just put sone
handy cups on the side.

But that nmeans we don't want -- we
want themlike to drink it outside or not and
then all year the Investigator said can |
drink -- | nean, even sonebody said can |
drink inside? W're going to say no. O

course, no.
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CHAI RPERSON M LLER

MR KIM Yes.

CHAI RPERSON M LLER

guesti ons?

guesti ons.

MR KIM Yes.

menbers working and | have about

enpl oyees at the counter.

Page 36

| f sonmebody say can | drink
outside, I'mgoing to say you mght try, but
you better watch out. If we see sonebody

drink it, we're going to call themright away.

Ckay. That's ny testinony.

Ckay.

MR KIM Yes, | think that's it.

That's 1t?

Ckay. (ood.

Al right. M. Adans, do you have sone

MR, ADAMS. Sure, a couple

CROSS- EXAM NATI ON
MR ADAMS: Al right. M. Kim
so on Septenber 13th were you the cashier?
MR KIM Possibly, but I could be

maybe right behind, because | have ny famly

f our
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MR, ADAMS: Ckay. Al right. So

now you nmentioned that within the store right
now t hat, you essentially said that, you know,
you state that you sell 20 cups for $1?

MR KIM Right.

MR ADAMS: So essentially, the
cups are pretty cheap, | guess in terns of
selling then?

MR KIM That's one of our

servi ce.

MR, ADAMS:  All right.

MR KIM That's alnost alittle
|l ess -- | mean, al nost about the cost that we

get it. That's sonething we do as service for
our custoners.

MR, ADAMS: Ckay. So in terns of
t hose cups, those cups are | abel ed?

MR KIM Yes, it is |abeled.

MR ADAMS: Ckay. So and it's pre
-- it's fromthe manufacturer that way?

MR KIM It is from manufacturer

with a bar code on it.
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MR ADAMS: Ckay.

MR KIM Yes, that's sonething we
can get any tinme fromthem

MR, ADAMS: Al right. So now in
your testinony, you were speaking about a
prior incident that occurred, | guess, on
March 26th. Now, you stated that at that tine
you were given a citation and that you paid
that citation, correct?

MR KIM | did.

MR, ADAMS: Al right. So now,
one of the things you nentioned is that you
asked -- at the tine you asked for a
definition. D d you ever get sonething in
witing or anything of that sort?

MR KIM That was a request nmade.

MR ADAMS: Ckay. You asked for
sonething in witing?

MR KIM | did ask him but
nobody provide that.

MR. ADAMS: And have you ever

| ooked at the Rules and Regul ations for --
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MR KIM | nean, | tried, but,

you know, that's many pages.

MR ADAMS: It's a |lot of pages.

MR KIM Yes.

MR. ADAMS: Ckay.

MR KIM So | tried to |ook for
that week, but after that | been busy, you
know. | keep forget about.

MR, ADAMS: And so you asked for
this exanple. You stated -- and according to
your testinony, the person told you that, |et
me make sure | have this right, they said that
-- the person told you that you can -- as |ong
as you don't give away a single cup that
that's okay. |Is that nore or |ess what you
are sayi ng?

MR KIM That's what he said.
even asked himit's got to be manufacturer?
He said it doesn't have to be. He's nmnager
on the books.

MR. ADAMS: Ckay.

MR KM He said it can be
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manuf actured. It can be store -- wap
yourself. It doesn't state on the books, so
that's what he said.

MR ADAMS: But you don't renenber
-- do you renenber who the -- which
I nvestigator that was?

MR KIM Probably in the record.

MR ADAMS: |Is there a record by
you? Do you renenber?

MR KIM | renmenber him

MR ADAMS: Ckay. Do you renenber
hi s nanme?

MR KIM No, it's nore than a
year.

MR ADAMS: Did he provide a card
or anything to you?

MR KIM | think he probably do.
If | find the paperwork, it probably woul d be
t here.

MR. ADAMS: Ckay.

MR KIM 1"l see.

MR, ADAMS: Al right. But nore
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or less, I nmean, what the Board is relying on,
| guess, is your word regarding, essentially,
what you are saying about what the person
said. |Is that correct?

MR KIM Basically, that's what
he did. Because | can't get a witten
st at enent .

MR. ADAMS: Ckay.

MR KIM That's the only
know edge | get it fromhim And he is the
I nvestigator fromthe ABRA and | have to trust
him And | ask hima witten statenent, but
he never send ne. | don't know if he even
request for it. There is no way that | can
check it where | can get it from

MR, ADAMS:  All right.

MR KIM Yes.

MR, ADAMS: | have no further
qguestions for you.

CHAl RPERSON M LLER.  Are there --
okay. Are there Board questions?

VEMBER SHORT: Yes, | have one.
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CHAI RPERSON M LLER Ckay. M.

Short ?

MEMBER SHORT: Good afternoon.

MR, KIM Good afternoon.

MEMBER SHORT: Is it your
testinony that you are aware that the codes,
that the | aw you broke was in the books and
you said there were too many pages. WAs that
your testinony?

MR KIM | nean, | look up on the
website and try to put the go-cups, it doesn't
come out. | nean, that's the only thing | can
do.

MEMBER SHORT: You read the
regul ations after you received the first fine.

MR KIM  Um hum

MEMBER SHORT: And you stil
didn't understand is that what you are saying?

MR KIM At that point, |
couldn't find any information. It didn't cone
up exactly what clarified whatever the go-cups

nmeant. They said there is a go-cup violation
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it is, but thereis no clarified witten
statenent that clearly stated what is it
you're going to get a charge because of this
and this and this.

MEMBER SHORT: Ckay. Well, | have
sonething to say to you

MR KIM Yes, sir.

MEMBER SHORT: You went to the
website.

MR KIM Right.

MEMBER SHORT: And you saw the | aw
there and you read the | aw.

MR KIM No, | couldn't find it.

MEMBER SHORT: You could not find

MR KIM No, | couldn't. | put
t he go-cups, nothing cone up.

MEMBER SHORT: Okay. Hopefully
after this hearing is over, you wll get that
information fromthe | nvestigator.

MR, KIM Pl ease, yes, that's why

|'"mhere today for it, yes.

Neal R. Gross and Co., Inc.

202-234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 44
MEMBER SHORT: Okay. No probl em

Ckay. Thank you, Madam Chair, that's all |
have.

CHAl RPERSON M LLER:  Ckay.
QG hers? | just want to put on the record what
the definition of go-cup says before we finish
this hearing. And it says, it's in the
Definitions No. 23, "Go-cup neans a drinking
utensil provided at no charge or a nom nal
charge to a custoner for the purpose of
consum ng al coholic beverages off the prem ses
of an establishnment."

At the beginning of the
regul ati ons are definitions.

MR KIM Ckay. Thank you.

CHAl RPERSON M LLER Ckay. So as
| understand your testinony --

MR KIM Right.

CHAl RPERSON M LLER:  -- you hadn't
read that before you got the first citation
even, correct? And you got -- an |nvestigator

came and told you you can't sell single cups?
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MR KIM Yes, he did.

CHAI RPERSON M LLER  And is it
your testinony that the Investigator said as
long as it was nore than one cup, you weren't
violating the | aw?

MR KIM That's what he said,
nore than one cup in the pack as |long as you
charge it.

CHAl RPERSON M LLER  What ?

MR KIM As long as you charge
it. No free cups.

CHAl RPERSON M LLER  And you
charge it?

MR KIM Yes. He said no free
cups. Charge it, yes, that's what he said.

CHAl RPERSON M LLER:  Ckay.

MR KIM Yes.

CHAl RPERSON M LLER. Ckay. So you
t hought if you had three --

MR KIM Right.

CHAI RPERSON M LLER  -- you

weren't violating the law. Is that it?
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MR KIM Rght.

CHAl RPERSON M LLER:  Ckay.

MR KIM Yes.

CHAl RPERSON M LLER:  All right.
Anyt hing el se? GCkay. Any other questions?

MR. ADAMS: The District has no
further questions.

CHAl RPERSON M LLER. Ckay. Do you
have anything --

MR KIM I'msorry, the one in
the -- the definition for the go-cups, you
said no cost or at nom nal charge?

CHAl RPERSON M LLER: At no charge
or a nom nal charge.

MR KIM I'msorry, so what a
nom nal charge?

CHAI RPERSON M LLER:  What does a
nom nal charge nean?

MEMBER ALBERTI: You know, Madam
Chair, | think it would be best if M. Kim
consulted wth our General Counsel.

MR KIM  Ckay.
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MEMBER ALBERTI: Ms. Martha

Jenki ns.

CHAI RPERSON M LLER: COkay. Yes,
can --

VMEMBER ALBERTI : | f you call her,
she will be nore than happy to help you.

CHAI RPERSON M LLER: | can't
really infuse ny interpretation.

MEMBER ALBERTI: | think that that
woul d be the best place to get it.

CHAI RPERSON M LLER:  Yes.

MEMBER ALBERTI: Advice is from
our General Counsel.

MR, KIM Thank you. Yes, sir
Thank you.

CHAI RPERSON M LLER.  Ckay.
Anything else for your case, M. Kin? |Is
t here anythi ng el se?

MR KIM I'mdone with it.

CHAl RPERSON M LLER. Ckay. So you
can go back over there then if you are

finished testifying.
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MR KIM Ckay. Thank you.

CHAl RPERSON M LLER  CGkay. So
that conpl etes your case. AmI| correct? You
don't have any exhibits or anything |ike that?

MR KIM No, | don't.

CHAl RPERSON M LLER  Ckay. Al
right. So then is there any rebuttal ?

MR. ADAMS: No. The District does
not have any rebuttal w tnesses.

CHAl RPERSON M LLER  CGkay. So
cl osi ng argunent s?

MR, ADAMS: Yes. Madam Chai r man,
based on what you have heard today, you have--
the District has proven that there has been a
violation of -- that has occurred here, that
I ndeed this establishnent did provide go-cups
to I nvestigator Suero.

There has been no attenpts to not
di spute the fact that on Septenber 13 that
| nvestigator Suero was able to procure two
MIller Lites fromone of the coolers and then

was able to purchase for a small fee. And
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that the -- and when he asked for cups, that

he was given a packet of three plastic cups
that were unsecured, but in a plastic bag for

the cost of .25 cents.

More or less as -- in terns of
what has -- M. Kimhas stated, he has nore or
| ess stated that well, | haven't really quite
read the regulations. | didn't quite

under stand what that was, that he nore or |ess
took at the word of Investigator.

| nmean, at best, you know, we
can't totally rely on it because it was
hearsay, but he is stating that, you know, at
best that whonever it was who did a prior
citation, that that person said that. Now, of
course, we don't know who that person was. W
don't know if that statenent -- if the
statenents were nmade by that person, but that
person said that if you don't -- if you have
nore than one cup and that you pack it and you
charge for it, that that's okay.

Wthout really getting definitive
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on the neaning of what it is. But | think
what is pretty clear is that in reality what
that is is a mstake of law. And a m stake of
law is not -- would not excuse what woul d have
occurred here.

So in the end, when you | ook at 25
-- when a person has cone in and says, clearly
stated an intent as |nvestigator Suero did,
that he was going to drink the beverages
outside, it does show an intent to -- as M.
Kim stat ed, he understood the purpose of the
| aw which is to keep people fromloitering.

So this kind of -- there was at
| east a statenment where the |Investigator said
well, | intend to loiter wth these al coholic
beverages. So regardless, | nean, so
basically, with there being any understandi ng
of how this can be used or cups can be used,
certainly there is understanding that the
spirit of the | aw woul d have been broken by
provi di ng the cups.

So in the end, there is really no
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doubt that there is a violation here. And so
the nomnal fee, in this case, would be just
the .25 cents. And so it can't be -- M. Kim
isright, it can't be for free, but it also
can't just be for a very small fee which
woul d, | guess for lack of a better term
acconpl i sh the sane purpose or defeat the sane
purpose as it would be if it were free cups.

So with that being the case, [|'l
conclude ny conmments and just state that since
it would be a secondary tier violation, the
District would recomend a $750 fine.

CHAl RPERSON M LLER. Ckay. Do you
have a cl osing statenent, M. Kinf

MR KIM Like | said, on the cost
of cups, | nean, it probably just too cheap,
but the cost that | get for three cups, that's
only .05 cent, that's why we charge .25 cents,
which is, | nean, way nore than what it would
cost .

And | keep on saying the

I nvestigator said Iike he wants to go out and
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drink with their friends, but | don't think

that that doesn't count us that we |let them
drink it outside.

CHAl RPERSON M LLER:  Ckay.

MR KIM And oh, one nore thing.

CHAl RPERSON M LLER:  Ckay.

MR KIM Yes, if |I could ask him
again, | nean, did he see anybody drinking it
out si de --

CHAI RPERSON M LLER:  No.

MR KIM -- once he cone in.

CHAl RPERSON M LLER  You can't ask
now. |'msorry.

MR KIM Ckay. Yes.

CHAl RPERSON M LLER:  |'m sorry.

So you can only make your closing based on
what was - -

MR KIM Okay.

CHAI RPERSON M LLER  -- in the
record.

MR KIM Yes.

CHAI RPERSON M LLER  Ckay. Ckay.

Neal R. Gross and Co., Inc.
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So that conpl etes your closing?

MR KIM Oh, one nore thing.

CHAl RPERSON M LLER:  Ckay.

MR KIM If | have to charge -- |
nmean, if | have to pay for it, just give ne
the first one, not the second ticket for it,
because --

CHAI RPERSON M LLER: " msorry,
what did you say?

MR KIM No, never mnd. Don't
worry about it.

MR ADAMS: Madam Chair? No, go
ahead. Say what you were saying.

MR KIM Yes, | nean, if | have
to get charged on this ticket, | wanted to ask
in ny favor for that, this count as a first
one, not as a secondary.

MR ADAMS: If it mght help the
Board, | knowit's closing argunents, and |
think what he is -- for clarification
purposes, | think what M. Kimis saying is he

would li ke there to be a fine in the sane
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range as a first tinme offense, but not as a
second. |Is that what you are trying to say?

MR KIM Raght. | neanit's
conplicated. Don't worry about it. Yes,
sorry about that.

CHAl RPERSON M LLER  That's all
right. Okay. That's all right. Oay. So
I"mgoing to close the record now and ask if
you want to file proposed findings of facts
and concl usi ons of | aw?

MR, ADAMS: No, the District would
not want to file proposed findings of facts.

CHAl RPERSON M LLER  What |'m
asking, M. Kim in nost cases, the parties
don't do this, but the law allows you to file
a witten docunent --

MR KIM 1'Il doit.

CHAl RPERSON M LLER.  -- based on
this hearing that woul d make argunents about
the facts in the | aw.

MR KIM Yes, please.

CHAI RPERSON M LLER:  You want to

Neal R. Gross and Co., Inc.
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do that?

MR KIM Yes, please.

MEMBER SI LVERSTEIN: He doesn't
under st and.

MR KIM Do | have to do extra
wor k?

CHAI RPERSON M LLER:  Yes.

MEMBER ALBERTI : Yes.

MR KIM No, | don't want to.

CHAl RPERSON M LLER:  Nei t her does
M. Adans. Ckay. Al right. Al right. So
the Board will deliberate in closed session,
| believe, based on this transcript.

MR KIM Geat.

CHAl RPERSON M LLER:  And based on
this hearing and the docunents and exhibits
that are in the evidence and in the record.
And we w il issue a witten decision --

MR KIM  Okay.

CHAI RPERSON M LLER:  -- to you, to
all the parties wthin 90 days.

MR KI M Thanks, Your Honor.
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CHAI RPERSON M LLER:  Okay. Thank

you. And for Board purposes, we are going to
have - -

MR KIM WII | see you here?

CHAl RPERSON M LLER  -- to take a
vote on hearing this in closed session.

MR ADAMS: May the parties be
excused?

MR KIM [|'msorry.

CHAI RPERSON M LLER:  You can.
Yes, you don't have to wait for this.

MR KIM Ckay. Thank you.

CHAl RPERSON M LLER:  Ckay. Thank
you.

As Chairperson of the Al coholic
Beverage Control Board for the District of
Col unmbi a and in accordance with Section 405 of
t he Open Meetings Anendnent Act of 2010, |
nove that the ABC Board hold a cl osed neeting
for the purpose of seeking | egal advice from
our counsel on Case No. 13-CWP-00525, Georgia

Avenue Food Barn, per Section 405(b)(4) of the
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Open Meeti ngs Anendnent Act of 2010, and
del i berating upon this case for the reasons
cited in Section 405(b)(13) of the Open
Meeti ngs Amendnent Act of 2010.
|s there a second?
MEMBER SI LVERSTEIN:  Second.
CHAI RPERSON M LLER: M.
Silverstein has seconded the notion. |'m now
going to take a roll call vote on the notion
now that it has been seconded.
M. Brooks?
MEMBER BROCKS: | agree.
CHAl RPERSON M LLER: M. Al berti?
MEMBER ALBERTI: | agree.
CHAI RPERSON M LLER: M.
Rodri guez?
VEMBER RODRI GUEZ: agr ee.
CHAl RPERSON M LLER: Ms. Ml er
agr ees.
M. Silverstein?
MEMBER SI LVERSTEIN: | agree.
CHAl RPERSON M LLER.  And, M.
Neal R. Gross and Co., Inc.
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Short ?

MEMBER SHORT: | agree.

CHAl RPERSON M LLER  Ckay. It
appears that the notion has passed by a 6-0-0
vot e.

And | hereby give notice that the
ABC Board wll hold a closed neeting on this
case pursuant to the Qpen Meetings Anendnent
Act of 2010 and issue an order within 90 days.

That concludes this case.

(Wher eupon, the Show Cause Heari ng
in the above-entitled matter was concl uded at

12:22 p.m)
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