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PROCEEDI NGS

(03:03:45 p.m)

CHAIR M LLER | amgoing to call
the case. W have a couple of other Board
menbers will be joining us very shortly.
This is the Little Mss Wi skey's ol den
Dollar case. It is a protest hearing Case
No. 14-PRO- 00003, 1104, H Street NE, License
No. 79090 and ANC 6A. Good afternoon and why
don't we start with introductions.

MR. LAFANDE: Good afternoon Madam
Chair, Matthew LaFande nenber of the
District of Colunbia bar for and on behal f
of LMWLLC a District of Colunbia Limted
Liability Conpany which owns the
establishnment in question. Present and
seated at the table to ny left is Mark Thorp
a principle of that Conpany.

CHAIR M LLER Ckay.

MR. WLLIAVS: Good afternoon
Madam Chair ny nane is Jay WIllians and | am

here on behal f of ANC 6A.
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CHAIR M LLER Ckay great. All

right so let's just start with a few
prelimnary issues. | believe that the ANC
filed Protest Information Form Exhi bit
Lists, | don't have the Exhibits but did you
make copi es?

MR, WLLIAMS: | have seven |
have actually nine copies of every Exhibit.

CHAIR M LLER G eat.

MR, WLLIAMS: | don't expect to
use all of thembut I wll have them when we
do need them

CHAIR M LLER. Ckay, perfect. D d
Little Mss Wiskey file?

MR. LAFANDE: We don't have any

Exhi bi ts.

CHAIR M LLER:  You don't have any
Exhi bi ts?

MR, LAFANDE: W filed a PIF.

CHAIR M LLER: You did, that's
good.

MR. LAFANDE: Identifying M.
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Thorp as the only witness. W don't have
any other w tnesses or exhibits to offer.
MR, WLLIAMS: Can | just nake one
qui ck point on the PIF question. W are
willing to nove forward and we are prepared
to do a protest hearing but | just wanted to
point out that the PIF filed by Little Mss
Wi skey's is deficient on its face. The
Summary Description and the nature of the
protest is conpletely blank and | nean that
Is the place where they are supposed to
explain what the protest, what evidence they
are going to be put on and what argunents
they are going to nake because they are
requesting Term nation of a Settl enent
Agreenent and there is nothing in the box.
You know, like | said we are willing to nove
forward ["'mfine with going forward with a
protest but pretty prepared for whatever
they are going to raise but just want to
make a note of that especially considering

that he is represented by counsel who's been
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in front of this Board nultiple tines and to
file a conpletely deficient Protest
I nformati on Form

MR. LAFANDE: So in response to
t hat - -

CHAIR MLLER It doesn't matter
that | don't see ny copy because there is
nothing on it, right?

MR. WLLIAMS: That's pretty nuch
t he case.

MR. LAFANDE: As | have argued
before this board on nmultiple occasions, |
assert that once the licensee has nade a
proper application and the Protestant is the
proponent of the protest proceeding it's the
Protestant who then the burden shifts to as
to why an otherw se | awful establishnment is
not entitled to avail itself of a particular
provi sion of the | aw

W are quite at a di sadvantage as
to why it is that they are interfering wth

this termnation and it's certainly going to
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be the protestants case to nake herein and
again as is reflected in our |ack of
exhibits and our lack of witnesses we are
sinply here to rebut what is presented and
hi ghlight its deficiencies and say that the
licensee is entitled to this provision of

| aw as a matter of law and it is not our
burden to prove that we aren't not our
burden to prove a negati ve.

CHAIR M LLER  Ckay | just want
to get clear the issues here because this is
Term nation you are noving to termnate a
Settl enment Agreenent and the statute
basically as | read it sets forth the
standards and a particular one is this is
under 25-446 4 B & C. B: The need for an
anendnent is either caused by circunstances
beyond the control of the applicant or is
due to a change in the nei ghborhood where
t he applicants establishnent is |ocated and
C. The anendnent or term nation wll not

have adverse inpact on the nei ghborhood
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where the establishnment is |ocated as
deter mi ned under 25-313 or 25-314 and so ny
guestion is are you going to be addressing
t hose matters?

MR. LAFANDE: Again, as C very,
very clearly points out and | believe that
Is the point of contention here is that the
Term nation of the voluntary agreenent wl |
not have an adverse effect, again it's to
try to prove its negative --

CHAIR M LLER kay.

MR. LAFANDE: Wi ch has been
repeatedly addressed by the Court of Appeals
I n what the burden of proof is for the
licensee it is a very strange proposition to
say that it doesn't affect sonething it's
now t he Protestant who says it sonehow does
sonehow do that and we would |i ke to hear
what they have to say and we would like to
address that and beyond that we are not here
to sonehow prove this negative.

CHAIR M LLER: Ckay.
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MR, WLLIAMS: | disagree with the

statenent that we are only focused on C |
think Bis just as inportant a requirenent.
It's an and cl ause and obviously the ANC is
not going to up as M. LaFande tal ki ng about
proving a negative, it specifically says C
I's either caused by circunstances beyond the
control of the applicant or is due to a
change in neighborhood. They are the ones
noving to term nate the settl enent agreenent
this is not sonething that they
automatically given the right to have by

| aw, they actually have to prove by sworn
testinony, by sworn statenments or sworn
testinony that these provisions are nmet and
that's not the ANC s job to prove that they
can't make it they have to prove that they
have nmet that burden before we even need to
tal k about what the ANC s stance is and
obviously | am prepared to address these
provisions but | don't really see a point in

bei ng the one having to neet a burden that
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Is actually the burden on the novant who is
requesting termnation.

CHAIR M LLER Ckay, | nean | tend
to agree wwth M. WIllians but we wll see
how this plays out and if you want to bring
to our attention any Court of Appeals
deci sions that we m ght not be aware of feel
free though I amfamliar with sone of those
Burden of Proof decisions in the Court of
Appeal s that address protests. kay, how
many W tnesses do you have?

MR WLLIAMS: It will be just one
or two.

CHAIR M LLER Ckay and you w ||
have naybe one?

MR. LAFANDE: W nmay have M.
Thorp as a rebuttal w tness on sone point.

CHAIR M LLER. What ?

MR. LAFANDE: W nmay have M.
Thorp on sone rebuttal at sone point.

CHAIR M LLER Right, okay. All

right the other thing is generally we give

Neal R. Gross and Co., Inc.
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each side an hour and a half we hope that
they don't take up that nuch tine really but
that sets the boundaries and | think you
have all been here before based on your

W t nesses testinony and when you are
Crossi ng soneone not on your opening and

cl osing and not when your witness is being
crossed. Ckay we are ready to go, opening
statenment. MR LaFande, do you have any
openi ng statenent?

MR. LAFANDE: The entirety of the
extant voluntary agreenent with the ANC
speaks to two points. First is the subject
matter which was specifically germane to the
bui | d out and configuration of the
establishnment. This was to say how the
establishnment would install its bal cony
out si de, what features would be included and
then what kind of sound proofing would be
made and all of those things were absolutely
satisfied at the tine that the Agreenent was

executed and the |license was granted.
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The second part of the
establ i shnents' voluntary agreenent speaks
entirely to the superfluous concept that the
establ i shnment nust obey the [ aw and as we go
t hrough each and every elenent of this
Vol untary Agreenent we will see that the
requi renents that are placed within this
Vol untary Agreenent speak solely to things
that are already established by statute and
by the District of Colunbia Minicipal
Regul ations. The tinme having passed for what
was required of themat the tine that they
did the build out and they configured the
establishnment and that the entirety of the
other elenents of this Voluntary Agreenent
speaks solely to the concept that the
establ i shnent shall abide by the | aw
rendering di sagreenent of no purpose going
forward if we believe that once the
Protestant has nmade its presentation that
wi |l be evident.

CHAIR M LLER Thank you, okay.
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M. WIIlians.

MR. WLLI AVS: Good afternoon.
This is a pretty straight forward case. M.
LaFande just gave a very broad overview of
what the Settl enent Agreenent is. You wl]l
see the provisions of the Settlenent
Agreenent you will see the specifications
that are set out in there, this is not
sinply here's how you are going to build
your establishnment and you are going to
abide by the law. There is nmuch nore to it
than that. There is nuch nore nuance and |
woul d al so point out that the requirenents
for how the establishnment should be built
and what features should be, I think the
main issue is on their sumer garden, those
are still germanes for today.

| understand that they
I ncor porated those and put themin and that
they are there currently but they're still
I nportant to the nei ghborhood they are

I nportant for sound litigation purposes and
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sinply saying well we did it you know we
don't need this requirenent any nore is
conpl ete m srepresentation of how settl enent
agreenents work particularly given the fact
that a license could transfer, the building
could be conpletely redone to a different
establishnent. They could decide to tear
down half the things that they have put up
to mtigate noise. Beyond that this is an
agreenent that contains reasonable
restrictions that reflect the reality of a
bar | ocated i medi ately adjacent to
resi dences.

That's what this Settl enent
Agreenent was reached for, that is the goal
that we have when we are working with
establishnments in ANC 6A. As you are going
to hear today Little Mss Wi skey's has not
and cannot neet the requirenents for
unilateral termnation of its Settl enent
Agreenent. Not only that but they cannot

even present a coherent argunent for why

Neal R. Gross and Co., Inc.

202-234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 14

this agreenent should be term nated. As such
we are respectfully requesting that the
Board deny Little M ss Wiskey's request to
termnate its Settlenent.

CHAIR M LLER: kay, thank you.

MR. LAFANDE: Madam Chair as a
point of prelimnary matter.

MR. WLLIAMS: Are we doing
rebuttal s of openings?

CHAIR M LLER No we are not doing
rebuttal s of opening statenents.

MR. LAFANDE: | have a
prelimnary matter | believe we have a
menber of this ANC on the Board, | thought I
was expecting that that person was going to
recuse thensel ves but | guess | amgoing to
have to nmake an inquiry as to whether we
have a nenber of this particular--

CHAIR M LLER W have a nenber
yes we do.

MR. LAFANDE: |s that person going

to make a Mbtion to indicate they are

Neal R. Gross and Co., Inc.
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recui ng thensel ves or would you |ike to nake
that notion for ne.

CHAIR M LLER. M. Alberti do
you, M. Alberti is the nenber, | believe he
Isn't choosing to recuse hinself or he woul d
have done so.

MR, ALBERTI: | am not choosing to
recuse nyself.

MR. LAFANDE: Ckay then | do nove
to recuse M. Alberti as he does sit on this
particular ANC and | do ask that the vote be
taken to the Board as to whether his
propriety of himproceeding in this matter
as both in party and a waysi de adj udi cat or
to this matter at the same tine. | do
believe M. WIllianms is proceeding in the
nanme of the same organi zation upon which M.
Al berti sits.

CHAIR M LLER. Ckay, M.
Silverstein.

MR. SI LVERSTEIN: Recusal in ny

understanding is a personal matter. The

Neal R. Gross and Co., Inc.
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Board cannot recuse a nenber.

CHAIR M LLER No, | don't think
that's true.

MR. SILVERSTEIN. The Board does
not have the power to disqualify a nenber.

CHAIR M LLER: | don't think that
Is true. | don't think that's true.

MR SILVERSTEIN. M. Alberti's
choice is his to nmake not the Boards.

CHAIR M LLER Ckay, | know we
have been told that by sone people but I
don't know that that is true. M
understanding is there is an Attorney
General's opinion that says if a Board
menber does not participate at the ANC | evel
in any way and | eaves the room and has
nothing do to with any of the discussion
then he or she may sit on the Board and hear
the matter and adjudicate the matter. That
Is nmy understanding but | think M. Al berti
I's that what you have done in this case or

do you want to address that.
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MR ALBERTI: Before | address

that, | think M. LaFande havi ng heard your
remarks I'd like to hear from M. LaFande
hi s explanation of why he feels |I should
recuse nysel f, again using M. LaFandes'
words it's hard to refute the negative or
prove the negative so | really need to
under stand what M. LaFandes' objections
are.

MR. LAFANDE: The question arises
wth these sorts of proceedings at a
judicial level where there becones a
guestion as to whether there is a conflict
of interest. The question arises that if you
are a party to a proceeding in which M.
WIllians is advocating a particular position
Is it appropriate for you then to nmake what
I S supposed to be in this quasi judicial
proceedi ng as an Adm nistrative Agency, are
you capabl e of making an inpartial decision
when in fact you are an el ected

representative who i s supposed to be

Neal R. Gross and Co., Inc.
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advocating on behalf of this organization.

It seenms that there exists an
I rreconcilable conflict of interest in this
particul ar instance where you act as both an
advocate for your constituency to which you
are el ected and you are now hol di ng court as
It may over an adversarial proceeding
bet ween that organi zati on and a busi ness
owner here and | would certainly posit to
you that that has all the flags of a
conflict of interest that would require your
recusal .

MR. ALBERTI: First of all the
statenent that | am charged wth advocati ng
for ny constituents is not quite accurate.
| took an oath as an ANC Conm ssioner to act
in the best interest of the District of
Colunbia and that is certainly what | am
doing as an ABC Board Menber. | took a
simlar oath as an ABC Board Menber. |
participate in no discussions of this matter

| wasn't present when the vote was made to

Neal R. Gross and Co., Inc.
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termnate and | feel that | can remain
conpletely unbiased in this matter and so |
wi Il not recuse nyself.

MR. LAFANDE: Agai n since the
I ssue has been raised sonmewhat by the
Chai rwoman and by M. Silverstein making a
di stinction perhaps without a difference, |
guess then | nove to disqualify M. Al berti
as not having a conflict of interest upon
whi ch the rest of the Board should vote for
hi m not to partici pate.

CHAIR M LLER. Ckay, any ot her
coments by Board nenbers? Sorry, M.
WIllianms there has been a notion for the
Board basically to disqualify or recuse M.
Al berti .

MR WLLIAMS: | think it is
probably in ny best interest not to take a
position on this nmotion | will echo M.
Al bertis' comments and say that we have had
no conversations regarding this Settl enent

Agreenent and he did not participate in the
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vote to oppose term nation of the Settlenent
Agr eenent .

MR. ALBERTI: Madam Chair, | am
reconsidering this matter and it's only out
of, how do | say this, out of ny concerns
for this Board as a body. To avoid
unnecessary and frivol ous appeal s based on
sone nebul ous disconfort with ny being here
and for the pure efficiency of getting this
matter settled so it doesn't prolong in the
court of appeals because | suspect that M.
LaFande woul d appeal ny presence, yes | see
a head shaking there so it |ooks like, it
| ooks |i ke ny speculations on that are true
and so out of deference to ny fell ow Board
menbers and for no other reason | wl|
recuse nyself.

MR. LAFANDE: Thank you.

CHAIR M LLER GCkay so | think we
can now nove to our--

MR. LAFANDE: Let ne neke it

clear, I'"'mnot asking M. Al berti--

Neal R. Gross and Co., Inc.
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MR. ALBERTI: M. LaFande, M.

LaFande, please | have nmade ny statenent
believe that is the end of it, just let it
rest, | hope the Chair will rule in ny favor
here of not allow ng you to comment on that.

CHAIR M LLER  Ckay, let's nove
on. | think we are ready for our Board
W t ness, our investigator.

CHAIR M LLER: Do you swear to
tell the truth, the whole truth and nothing
but the truth?

MR. BRASHEARS: | do.

CHAIR M LLER Ckay thank you.

t hi nk everyone has your report so feel free
to highlight major points or however you
want to proceed.

MR. BRASHEARS: Yes Ma'am thank
you. My nane is Mark Brashears; | am an
I nvestigator here at ABRA. | conducted a
protest investigation of LMNLLC trading as
Little Mss Wiskey's Golden Dol lar which is

| ocated at 1104 H Street NE, Washington, DC.
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Little Mss Wiskey's Golden Dollar is a

medi um si zed establishnment |ocated at 1104 H
Street NE Little Mss Wiskey's Gol den
Dol l ar is bounded by 12th Street NE to the
East, 11th Street NE to the West, 1st Street
NE to the North and H Street NE to the
South. The request to termnate Little M ss
Wi skey's Gol den Dol | ar Settl enent Agreenent
I s being protested by the Advisory
Nei ghbor hood Comm ssi on ANC6A, ANCG6A
represented by Conmm ssioner Jay WIIians.
According to the District of Col unbia
Geographic Information System 4GS, there
are 23 |icensed ABC establishnents operating
within 1,200 feet of Little Mss Wiskey's
Gol den Dol lar. According to the District of
Colunmbia G S there are no schools or public
libraries within 400 feet of the
est abl i shnent .

The protest issues put forth were
adverse i npact on peace, order and qui et and

t he dissolution of the Settl enent Agreenent.
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| have received a letter from M. Mark Thorp
the owner of Little Mss Wiskey's CGol den
Dol | ar dated Septenber 3, 2013. The letter
states the desire to term nate the
Settl enment Agreenent for Little Mss
Wi skey's Gol den Dol lar stemfromviol ati ons
of the Settlenment Agreenent by ANC 6A. M.
Thorp wote that the VA clearly states that
t hi s Cooperative Agreenent shall be
presented to all CT applicants within the
boundaries of the ANC 6A.

The community and nerchants have
agreed that it is in all the parties best
I nterest to standardi ze the requirenents for
the operation of restaurant, tavern and
ni ght club establishnments within the
boundaries of the ANC 6A. To the greatest
extent possible the ANC will not insist upon
or allow any significant change to this
Cooperative Agreenent that would unfairly
benefit or conversely cause conpetitive

di sadvantage to any i ndividual applicant or

Neal R. Gross and Co., Inc.
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establishnent within the ANC.

He further concluded that the ANC
6A has violated the Agreenent whereas the VA
requires the LMWLLC to close its patio at
11: 00 p.m on weekni ghts and m dni ght on the
weekends there are no | ess than six other
al cohol licensed restaurant, tavern and
ni ght club establishnments within the
boundari es of the ANC 6A that are not
required to do the sane including Biergarten
Haus, Red Rocks and Cub 12. ANC 6A has
given unfair conpetitive advantage to the
ot her businesses by virtue of its agreenents
with themand with LMWLLC the circunstances
to which are conpletely beyond the control
of LMWLLC other than to term nate the

Agr eenment .

Furt hernore the VA between LMV
LLC and ANC 6A is al nost entirely redundant
with the |aws al ready governing LMNVLLC

whi ch puts the business in double jeopardy
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If it violates a | aw al so regul ated by the
VA. There is no point being fined twce for
the same violation which is equally beyond
the control of the business.

On Thursday, May 8, 2014
| nvesti gator Brashears tel ephonically
interviewed M. Jay WIIlians regarding the
protest issues. M. WIllians stated that
the ANC 6A was protesting the term nation of
the Settlenment Agreenent with Little Mss
Wi skey' s Gol den Dol l ar on the basis of
peace, order and quiet. M. WIllians stated
that M. Thorp the owner of Little Mss
Wi skey's Gol den Dol | ar nust show that the
nei ghbor hood has changed over the life of
the Settlenment Agreenent necessitating a
change which it has not.

M. WIlians stated that Little
M ss Wi skey's Golden Dollar is |ocated near
resi dences and ANC 6A wants to keep the good
rel ati ons between the nei ghborhood and

Little Mss Wiskey's Gol den Dollar and he
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feels that they are good due to the
Settlenment Agreenent. M. WIIlians stated
that ANC 6A feels strongly that the
Settl ement Agreenent should remain in place.
M. WIlians stated that if the Settl enent
Agreenment were termnated for Little Mss
Wi skey's Gol den Dollar it would be the only
establishnment in ANC 6A wi thout one.

ABRA | nvestigators nonitored
Little Mss Wiskey's Golden Dollar |ocated
at 1104 H street NE, on 13 separate
occasions from May 2nd, 2014 through My
31st, 2014, during the hours ABRA
I nvestigators nonitored the establishnment no
ABRA vi ol ati ons were observed. On
Wednesday, May 14 2014 | nvesti gator
Brashears conducted a regulatory inspection
at Little Mss Wiskey's Golden Dollar. The
establ i shnment had one ABRA violation. Little
M ss Wi skey's Gol den Dol |l ar received a
war ning citation for not having the Board

Approved wi ndow |l ettering posted. The
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establ i shnment ABC manager was present at the
time of the inspection.

The DC O fice of Unified
Communi cations advi sed that there were ten
calls for service to Little Mss Wiskey's
Gol den Dol | ar bet ween Novenber 19, 2013 and
May 6, 2014. There were no ABRA incidents
anong these calls for service. The Noise
Task Force conprised of investigators from
ABRA, DCRA and MPD did not receive any
conplaints or nonitor Little Mss Wiskey's
Gol den Dol I ar during the protest period.

CHAIR M LLER  Ckay, thank you.
Are there Board questions? | have one quick
one, they said that the patio hours are
limted in the Settlenent Agreenent |
bel i eve.

MR. BRASHEARS: Yes Ma' am
basically what | did for the nonitoring and
the protest report the main concern seened
to be the hours on the sumer garden not

being the sanme in the Settlenent Agreenent
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for other |ike establishnments.

CHAIR M LLER Ri ght.

MR. BRASHEARS: So | conpared a
total of five other establishnments wth the
CT License Cass wwth a summer garden and a
Settlenment Agreenent simlar to Little Mss
Wi skey's and basically what | found that of
the five establishnments let's see, five of
t he establishnments |isted have a CT O ass
ABRA Li cense, summer garden, Settl enment
Agreenent and are part of the ANC 6A. They
are Queen Vic, H Street Country C ub,

Li berty Tree, Vendetta and 12 Restaurant and
Lounge. Two of the establishnments, Queen

Vic and H Street Country C ub have the sane
sumer garden hours as Little M ss Wiskey's

Gol den Dollar in their Settlenment Agreenent.

One establishnent, Liberty Tree
has cl osing hours for their sumrer garden
prior to that of Little Mss \Wiskey's

Gol den Dollar in their Settlenment Agreenent.
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One establishnent, 12 Restaurant and Lounge
has hours that exceed the sunmer garden
hours of Little M ss \Wiskey's Gol den Dol | ar
in their Settlenent Agreenent and one
establi shnent, Vendetta did not have hours
stipulated in their Settlenent Agreement for
their sumrer garden; however, their hours on
their ABRA License were prior to that of
what was stipulated in the Settlenent
Agreenment for Little Mss Wiskey.

CHAIR M LLER. Great, okay. Wen
you said if they didn't have a Settl enent
Agreenment if it was term nated they would be
the only one, was that in 6A?

MR. BRASHEARS: Yes ma'amthat was
ny under st andi ng.

CHAIR M LLER Any ot her
guestions? Ckay. Does the Petitioner have
guesti ons?

MR. LAFANDE: |'msorry | didn't
hear the investigator introduce hinself.

Could I get your nanme for the record?
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MR. BRASHEARS: Mar k Br ashears.

MR. LAFANDE: Coul d you spell it
for me pl ease?

MR. BRASHEARS. B-R-A-S-HE-A-R S

MR. LAFANDE: Thank you. How | ong
have you been enpl oyed by ABRA?

MR. BRASHEARS: A little over a
year.

MR, LAFANDE: And in this period
of tinme you acted, worked as an investigator
excl usivel y?

MR. BRASHEARS. Yes sir.

MR. LAFANDE: Are you famliar
Wi th the other establishnments that you have
identified in your testinony?

MR. BRASHEARS. Yes sir.

MR. LAFANDE: Ckay. Are you
famliar with violations that have been
| ssued to those establishments?

MR. BRASHEARS: Sonewhat, yes sir.

MR. LAFANDE: Ckay, thank you. Are

you aware of any, well starting off with
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Restaurant 12 that establishnent is now
closed is that correct?

MR. BRASHEARS: |'msorry sir.

MR, LAFANDE: What is the current
operating status of Restaurant 127

MR, BRASHEARS: Restaurant 12.

MR, LAFANDE: Is it now cl osed, |
saw a sign on it the other day.

MR. BRASHEARS: Are we referring
to 12 Lounge?

MR. LAFANDE: Yes.

MR. BRASHEARS: It was cl osed, now
| believe it is operating again.

MR. LAFANDE: Ckay, thank you.
Wth regards to these sunmer gardens, what
has been, wth regards to first of all the
applicant's establishnment? Wat noise
vi ol ati ons have been recei ved by ABRA or
that you are otherw se aware of ?

MR. WLLIAMS: | amgoing to
object to this question, it is irrelevant to

t he purposes of this protest hearing. W are
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not here to put Little Mss Wiskey's on

trial for what they have or have not
violated in terns of issues, that's not what
this statute tal ks about at all.

MR. LAFANDE: The question that
t he proponent of the Protestant proposes is
that the establishnment wll affect the peace
order and qui et of the neighborhood if this
vol untary agreenent or now called Settlenent
Agreenent is renoved or the limtations
thereof. One of the questions of concern
appears to be if the sumrer garden,
limtation of the summer garden hours are
lifted that it appears that that would
sonehow affect the peace, order and quiet.

CHAIR M LLER  Gkay, | am going
to overrule that objection. | agree that
one of the standards is that the Amendnent
of Term nation woul d have an adverse i npact
so it is relevant as far as the history.

MR. LAFANDE: Thank you Madam

Chai r.
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CHAIR M LLER But | al so suggest

al so that you are aware of the investigative
hi story too.

MR. LAFANDE: | understand but |
have to put it on the record.

CHAIR M LLER kay.

MR. LAFANDE: | also have to
advocate ny client's position and if | am
going to denonstrate a | ack of peace, order
and quiet we are going to start off wth
what vi ol ati ons have been docunented with
anongst this establishnment as well as the
ot her establishnents so simlarly situated.
So if Investigator Brashears would so kindly
tell us about the noise violations that he
Is aware of with regards to the summer
garden operations first with the applicant
and then wth the other establishnents we
may get a feel for what kind of problem may
or may not be present.

M. WLLIAVS: | will object to

any questions having to do wth other
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establishnments besides Little Mss Wiskey's
because that is irrelevant to even the
guestion of peace order and quiet for this
est abl i shnent .

CHAIR MLLER | think it is only
rel evant to the extent that he has touched
upon it in his report because he's not
expected to go beyond that.

MR. LAFANDE: Let ne restate the
guesti on Madam Chair.

CHAIR M LLER: Ckay.

MR. LAFANDE: Thank you.
| nvestigator Brashears again with regards to
the Little Mss Wiskey's are you aware of
any noi se violations that they have received
in the tinme that you have been here?

MR. BRASHEARS: No sir, none that
| am aware of.

MR. LAFANDE: Ckay and with
regards to one establishnment which you said
had unlimted hours was Vendetta's was that

your testinony?
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MR. BRASHEARS. No sir.

MR. LAFANDE: Wi ch establishnent
didn't have the hours addressed? | believe
Vendetta didn't have hours addressed within
t heir sumrer garden

MR. BRASHEARS: Vendetta did not
have hours addressed in their summer garden
t hey were operating under their ABRA
approved |icense hours.

MR. LAFANDE: Okay. Maybe | stated
t he question poorly but they do not have a
limtation within their sumrer garden hours
In their agreenent.

MR. BRASHEARS:. That is correct.

MR, LAFANDE: Wth regards to
Vendetta have there been any noise
conplaints or violations that you are aware
of ?

MR. BRASHEARS:. | am unaware of
that sir.

MR. LAFANDE: Ckay, thank you.

MR, LAFANDE: Wth regards to
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t hese ot her establishnents you have

I dentified as having sumrer garden
operations in this imediate area can you
I dentify what noise violations you have
becone aware of in the tine that you have
wor ked for ABRA?

MR. BRASHEARS: None that | am
aware of sir, none.

MR. LAFANDE: Have you had any
conplaints fromcitizens wth regards to the
operation of the sumrer garden hours which
did not result in noise violations?

MR. BRASHEARS:. None that |I'm
awar e of .

MR. LAFANDE: Thank you. Wth
regards to your investigation did you have
the opportunity to speak to any of the
residents in the imediate vicinity of the
Little Mss Wiskey's establishnment?

MR, BRASHEARS. No sir, | didn't.

MR. LAFANDE: Ckay, thank you. |

have no further questions for |nvestigator
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Br ashears.

CHAIR M LLER: Ckay.

MR. WLLIAVS: |nvestigator
Brashears do you have your investigative
report in front of you?

MR. BRASHEARS: | do sir.

MR. WLLIAMS: Thank you. Can you
turn to the actual Settlenent Agreenent
between Little Mss Wiskey's and ANC 6A |
think I have it as Exhibit 3 to the report.

MR. BRASHEARS: |'msorry sir
don't have a copy w th exhibits.

MR. WLLIAMS: Oh I"'msorry. | was
going to be relying on the investigative
report which | assuned everybody had but |
Wi ll just introduce Exhibit 1 as the
Settl enent Agreenent between Little Mss
Wi skey' s and ANC 6A.

CHAIR M LLER. That is a part of
the investigative record, report right.

MR WLIAMS: It was part of the

version that was sent to ne which is why |
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rely on that.

CHAIR M LLER Right, so that is
part of the record.

MR. WLLIAMS: So | don't need to
I ndi cate, okay thank you. So you don't have
a copy.

MR. BRASHEARS: | don't have a
copy sir.

MR, WLLIAMS: M. LaFande do you
have any objection to ne using this version
with M. Brashears?

MR, LAFANDE: |s that what you
have provi ded ne?

MR, WLLIAMS: Yes it is the sane
copy.

MR, LAFANDE: And this is attached
to your PIF?

MR, WLLIAMS: Yes and it is also
what is attached to the investigative
reports.

MR. LAFANDE: As the Chair

properly pointed out, this is a matter of
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public record | don't have any stand to
object to it appears to be authentic.

CHAIR M LLER: Thank you.

MR, WLLIAMS: May | approach the
w tness briefly?

CHAIR M LLER:  Yes you nay.

MR. WLLIAVMS: Thank you.
| nvesti gator Brashears if you wll turn to
page 3 of the Settlenent Agreenent, which
believe the top of it, actually it's the
bottom of page 2 starts at Section 4, do you
see the Section | amtal king about?

MR. BRASHEARS: Yes sir.

MR, WLLIAMS: |If you, can you
read Section 4(d)?

MR. LAFANDE: Objection. As to the
W tness's foundation and to his testinony
regardi ng this docunent we haven't
est abl i shed what knowl edge this w tness has
wWth regards to this matter.

MR, WLLIAMS: | think his

I nvestigative report and the fact that it
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I ncl udes the Settl enent Agreenent and refers
toit | think it stands on its own but | am
nore than happy to establish--

CHAIR M LLER Wiy don't you ask
M. Brashears what it is?

MR. WLLIAVMS: M. Brashears did
you review the Settlenment Agreenent as part
of your investigation?

MR. BRASHEARS: Yes sir | did.

MR. WLLIAVMS: M. Brashears can
you pl ease report what Section 4(d) states
In the Settlenent Agreenent?

MR. LAFANDE: Again, sane
obj ecti on.

MR, WLLIAVE: |I'masking himto
read what it says that's part of the public
record.

MR. LAFANDE: Pl ease don't
interrupt me until | finish what | have to
say. Again, the witness is being here
offered as a fact wwtness he is not a party

to this docunent which predates his
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enpl oynent with this organization by at

| east five years and we still don't have a
foundation as to his know edge as to what
this docunent states. He is not conpetent
to sinply here and recite what the public
records state. If M. WIllianms would |ike
to bring a witness forward who would like to
establish this or if he would Iike the Board
to take adm nistrative notice of what it
says | believe either one of those is
appropriate but to have this fact w tness
who has no i ndependent foundation of

knowl edge to sinply read this into the
record | think is inappropriate.

CHAIR M LLER: Do you want to just
ask himwhat his know edge is of this
docunent ?

MR, WLLIAMS: | thought | did.
| nvesti gator Brashears what is your
know edge of the Settl enent Agreenent
bet ween ANC 6A and Little M ss Wi skey's

Gol den Dol lar? Did you reviewthe
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Settl ement Agreenent as part of your
I nvestigation?

MR. BRASHEARS:. Yes sir | did.

MR, WLLIAMS: Did you conpare the
Settl enent Agreenent to other settlenent
agreenments in ANC 6A?

MR. BRASHEARS. Yes sir in a
limted fashion.

MR, WLLI AMS: Understood, thank
you. Investigator Brashears when you drafted
your report speaking specifically about
Little Mss Wiskey's summer garden hours
did you rely on the information contained in
the Settlenent Agreenent at least in part to
reach those concl usi ons?

MR. BRASHEARS:. Yes sir | did.

MR, WLLIAMS: I nvesti gator
Brashears are you aware that the Settl enent
Agreenment specifically states that Little
M ss Wi skey's sumer garden hours nay
revert to later hours if there had been no

conplaints wthin three nonths?
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MR. BRASHEARS: Yes sir.

MR. W LLIAMS: |nvestigator
Brashears are you aware of the fact that
Little Mss Wiskey's has actually petitions
to extend its summer garden hours to conport
with its |icense hours?

MR. BRASHEARS: No sir | was not
awar e of that.

MR. WLLIAVS: M. Brashears are
you aware that the ANC does not oppose such
a notion?

MR. BRASHEARS: No sir | was not
awar e of that.

MR. W LLIAMS: |nvestigator
Brashears on page, turning back to your
report, | think this is the actual report so
we don't have to go into the Exhibits. If
you will turn please to page 4 and 5 of your
| nvestigative Report.

MR. BRASHEARS: Yes sir.

MR. WLLIAMS: | suppose | w il

set a foundation to hopefully avoid sone
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objections from M. LaFande. M. Brashears
Is this the report you drafted?

MR. BRASHEARS: Yes sir it is.

MR. WLLIAVS: Is the information
reflected in this report the result of your
I nvestigation?

MR. BRASHEARS: Yes sir it is.

MR. WLLIAVMS: So | nvestigator
Brashears there are a fewlines, | wll just
summari ze thembriefly lines 2, 9, 16, 18
and 22 and 21 as well where you indicate
that certain establishnents in the area do
not have settl enent agreenents.

MR. BRASHEARS: Yes sir.

MR. WLLIAMS: M. Brashears what
efforts did you undertake to identify
whet her these establishnents had settl enent
agreenent s?

MR. BRASHEARS: | | ooked through
t he ABRA data bases that contained these
docunments relevant to the establishnents.

MR WLLIAVS: | don't know if we
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need to go into nmuch detail and I'll |eave
It up to everybody. Every one of these
establishnments that has a no does in fact
have a settl enent agreenent with ANC 6A

MR. LAFANDE: Objection. |Is M.
WIllianms now testifying or is he advocating
| don't think it is appropriate for himto
be offering factual allegations fromhis
position as a representative of 6A, if he
wi shes to call a witness to refute what
| nvestigator Brashear has determned | think
that is appropriate but we are going to get
into quite a ness here is he begins.

MR, WLLIAMS: | have no further
guestions for Investigator Brashears.

CHAIR M LLER: Ckay.

MR. LAFANDE: Not hing further.

CHAIR M LLER Al right thank you
very much. M. LaFande do you have any
W t nesses that you want to put on at this
time?

MR. LAFANDE: Wt nesses, no.
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CHAIR M LLER Ckay then return to

M. WIIians.

MR, WLLIAMS: Just to clarify is
it your only intent to put on rebuttal
W t nesses.

MR, LAFANDE: W wil| address the
evidence that M. WIllianms puts on, the
evi dence before the Board al ready
establ i shes our position very well wth
regards to Investigator Brashears very
diligent and well stated report.

CHAIR M LLER: So | think the
answer

MR. LAFANDE: W have as | said we
don't have any w tnesses to rebut that
because it's establishes our position. So if
M. WIIlianms now wi shes to say sonething to
the contrary he should put his w tnesses on
but we are in harnony with what the Boards
own i nvestigator has determ ned.

CHAIR M LLER: Ckay so that's the

order of procedure and the applicant can
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forego putting on a witness so and then he
can decide after you go whether he wants put
on rebuttal evidence.
MR WLLIAVS: Ckay.
CHAIR M LLER Ckay so you're up.
MR. WLLIAVS: So before we get
I nto any evidence put on by the ANC | offer
| guess what essentially amobunts to a notion
for summary judgnent. The novant here who
has requested term nation of a settl enent
agreenent has the burden to establish
t hrough sworn testinony that it specifically
states in the Statutes Section 25-446
subsection 4 Part(a) we have no objection to
that has been, there is no issue there,
Part (b)the need for an, the i medi ate need
for an anmendnent is either caused by
ci rcunst ances beyond the control of the
applicant or is due to change in the
nei ghbor hood where the applicants
establishnment is |ocated and (c)the

anmendnent or termnation wll not have an
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adverse inpact on the nei ghborhood where the
establishnment is |ocated as determ ned under
Section 25-313 or Section 25-314 if
appl i cabl e.

This is the burden of the person
request of the establishnment requesting
termnation of the Settlenment Agreenent.

M. LaFande just stated that he has no
further evidence to put forth in his case.
He is not putting up any of his own

W tnesses to establish this evidence,
therefore he has not established the

requi renents of the statute to termnate his
Settl enment Agreenent and therefore there is
no need for the ANCto put forth any type of
evi dence or testinony because he has not net
his burden to; | nean if you take what

| nvestigator Brashears said at face val ue
and you accept it for the truth and even
consider it in the light nost favorable to

t he novant here they have still not

established the requirenent of the Statute

Neal R. Gross and Co., Inc.

202-234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 49

and therefore there is no need for us to
nove further and their request should be
di sm ssed.

CHAIR M LLER Wsat |aws are you
relying on or rules?

MR. WLLIAMS: | amrelying on
Section 25-446 (d) subsection 4 which
specifically sets forth what needs to be
established in order to anend or term nate a
settl enent agreenent unilaterally.

CHAIR M LLER What law or rule
are you relying on that the Board shoul d
rule on a notion for summary judgnent at
this tinme?

MR. WLLIAVG: What | amrelying
on is the fact that it says the Board may
approve a request by fewer than all the
parties to anend or termnate a voluntary
agreenent for good cause show if it nakes
each of the follow ng findings based on
sworn evidence | am positive that sworn

evi dence has not been presented to satisfy
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t he subsecti ons.

CHAIR M LLER: Where is that?

MR. WLLIAMS: |I'msorry that 25-
446 subsection(b) subsection(4).

CHAIR M LLER: Ckay M. LaFande do
you want to address that?

MR. LAFANDE: Yeah | think that
with regards to M. WIllians's position on
25-446 | certainly have been in his shoes
before where | believe that the applicant
has not net their burden. In this instance
however | believe the applicant has nade a
showi ng that, and has shifted the burden as
to the requirenent of (c).

He is placing a little too nuch
wei ght on a showing on the entirety of this
application fromsix years ago. | spoke to
again the build out and configuration of an
establ i shnent that has been in operation for
si x years w thout problens and w thout
violations and there is now a request after

a period of six years in operation and
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dramatically different environnent and
dramatically different circunstances that
there has to be showng at this point a
detrinment to the peace, order and qui et and
| believe that is still remains M. WIIlians
bur den.

He wi shes to place on the
applicant sone show ng that there is the
change to the nei ghborhood, the change to
the circunstances, well that is born out
I mredi ately by the fact that we have had six
years that have passed by in operation
W t hout any violations, wthout any problens
and | think that upon his statenent as such
in the application absent rebuttal on that
particular point to sit here and put on a
dog and pony show about how H street or this
establishnment is sonehow sonething different
six years later | think is wholly
superfluous and is not at all what is stated
so forth in 446, and instead absent once he

has made this application absent is show ng
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that there is sone need for this requirenent
toremain in situ. It is the protestant the
proponent that he interject hinself under
t hese proceedi ngs that has the obligation
here and we have too nmany factual issues
With regards to those points still in play
that he is not entitled to a finding as a
matter of law that the applicant is not so
entitled.

MR WLLIAVS: May | briefly
address what M. LaFande just said?

CHAIR M LLER: Yes.

MR WLLIAMS: First off M.
LaFande is apparently trying to testify on
his clients behalf and is offering up
certain facts to support how subsection (b)
and potentially subsection (c) have been
satisfied and that is irrelevant the Statute
requi res sworn testinony which you have not

heard today.

He cl ains that because there have

been no violations and that this place has
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been in operation, this Settlenent Agreenent
has been in operation for six years that on
Its face gets to satisfying subsection (b).
For one we don't have actual sworn testinony
on that and for two that is not sonething
that was raised in any type of testinony or
argunent that has been nade in sworn
testinony before this Board.

M. LaFande specifically said he
has no witnesses to put on for this then
therefore he has failed to neet his burden
under subsection (b) and I would al so posit
that he has failed to neet his burden under
subsection (c). It's a pretty straight
forward issue. He is not putting on
testinony it is his burden to establish that
he neets these subsections and the ANC does
not need to put on any w tnesses or anything
to rebut sonething that has not been
rebutted yet or sonething that has not been
establ i shed yet.

|"mready to go hone so, | have a
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W tness here | am happy to testify if needed
but I don't see a need for it because he has
not met his burden. It is clear he has not
met his burden and it's kind of mnd bl ow ng
that he is trying to shift it over to us and
say you have to prove, that we have to prove
that there is no disturbance of peace, order
and qui et when he hasn't even established
the bare m ni mrum of what he has to establish
and he has already told us he is finished
with his case.

CHAIR M LLER Ckay, we can give
you our reactions right now and then we w |
see where this goes. My reaction right now
Is that he has a right to go to the end of
t he hearing and have a rebuttal w tness or
any evidence. M viewright nowis he does
have a burden of proof and you nay di sagree
" m bei ng honest with you, that's how |I'm
| ooking at it right now we haven't
del i berated on this but that you woul d be

able to present anything and you woul d have
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a chance to do it in rebuttal. | don't know
what others; oh I have had pro request to

di scuss this in closed session so this is an
| mportant issue.

MR, LAFANDE: | think it is an
| mportant issue.

CHAIR M LLER: Ckay.

MR LAFANDE: | think it is a
matter of |aw that can be touched upon here.

CHAIR M LLER: If you've got the
|law to give us give it to us now.

MR. LAFANDE: | think we may be in
a position of first inpression here but |
have certai nly advocated on nunerous
occasions that it is the Protestant who has
a burden to show a detrinment to the peace,
order and qui et here.

MR, SHORT: Wth all due respect
that may be what you advocate and that's
fine but I don't know that there has been a
precedence established to support what you

advocated. In fact, | don't know that it
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conports with what's witten. So help ne
under stand what you have advocated for in
t he past has any rel evance to what we are
tal ki ng about right now here today.

MR, LAFANDE: Well this Board is
necessarily controlled by the standing
opi ni ons of what the Court of Appeal s has
stated on these points and the citations go
back quite a ways wth the other standing
cases on this point that it is not the, in
that particular case, it is not the
applicants burden to show there isn't a
probl em of parking in Georgetown.

MR, SHORT: Are we tal king about
peace, order and quiet issues or the request
to termnate a settlenent agreenent? | think
you are m xi ng appl es and oranges from ny
limted understanding of the |Iaw and the
reg's so help ne get there.

MR. LAFANDE: Sure. Again ny point
to the Board is that there nust be, as there

isinthe initial application and is there
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Is in the renewal application and is there
Is stated here in the term nation of the
settl ement agreenents there necessarily nust
be if you are going to encunber the
| i censees ability to operate otherw se
within the confines of the | aw and you are
going to force themto have this outside of
the adm nistrative process this sort of
contractual obligation with the ANC

MR, SHORT: Wth all due respect
just do be clear, | don't think that the SA
Is sonething that is forced upon the
| i censee by the Board that is a contract
that is freely entered into by the two
parties that are signatures to the contract.

( Si mul t aneous speaki nQg)

- forces in anyway shape or form
a licensee or any other entity to enter into
an agreenent is false on its face.

MR LAFANDE: | think that it's a
di si ngenuous argunent to say that these

applicants who are trying to get an
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establ i shnent open at its onset who are
contending with these ANC organi zations in
the face of heated and burdensone protest
proceedings to say that they enter into them
freely is a very disingenuous point but |
t hi nk.

MR, SHORT: | think that
di si ngenuous goes on both sides I think you
are being superfluous in the statenents that
you are naki ng regardi ng what the Board has
forced or not forced your client to do. So
with all due respect | think we need to
stick to the points at hand and stop being
superfluous in our discussion that you are
presenting to the Board and let's be
succinct in what it is you are trying to
say. Howis it that the burden isn't on you
and your client when it cones to the
term nation of an SA?

MR. LAFANDE: Once the applicant
has net the basic statutory requirenents for

licensure it is a proponent of the protest
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proceedi ngs, in this case ANC 6A, who avails
t hensel ves of this particular Rule and under
the District of Colunbia Adm nistrative
Procedure Act the proponent of that rule; in
this case the Protestant has the burden of
proof and in this instance | pause it to you
that their burden is to show that the
termnation of the Voluntary Agreenent is
detrinmental to the peace, order and quiet of
t he nei ghborhood. Wat we have heard is
testinony pretty nuch to the exact opposite
of that fromthe Agencies own w tness and
not hi ng yet fromthe proponent of the Rule
whose injecting hinself in this protesting
procedure.

CHAIR MLLER. M. LaFande, this
Is different froma protest, you are the
proponent here because you are seeking to
termnate. The ANC didn't bring this
action, you did. You are seeking to
termnate so if you are the proponent--

MR. SHORT: It is very clear M.
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LaFande.

CHAIR M LLER: If you are the
proponent - -

MR. LAFANDE: W di sagree on that
point entirely.

CHAIR M LLER: Ckay but if you are
t he proponent then ny only question is and |
may take back what | just said, ny only
guestion really is if you are the proponent
can you just not put on any evidence and
wait to put on rebuttal ?

MR. LAFANDE: Once again | assert
to you that once the applicant has net their
statutory requirenents and this ANC
interjects itself into this proceeding as a
Protestant that it then is in fact their
burden and |I just, we have reached an
| npasse here where | steadfastly di sagree
Wi th your interpretation of the | aw.

MR, SHORT: That is all you have
to offer regarding that? | just want to nake

sure that's clear because | amready to go
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back and di scuss.

CHAIR M LLER kay and | am
famliar with certain Court of Appeals
deci sions on burden of proof and protests.
If there is anything el se you want to bring
to our attention say it now and we w ||
consider it otherwise we wll go wth what
we have.

MR. WLLIAMS: Just two points, |
do believe and it's becone pretty clear to
the Board that M. LaFande is conflating
standards for a license protest which we are
not here for today and the standards that
are specifically set out clear as day in the
statute for requesting a termnation of a
settl enent agreenent. They are the
proponents they have noved to do so ANC is
opposing it of course but they are the ones
who brought this action, not the ANC. The
burden of proof is on them

Secondly, I will also note that

the two issues that the investigator raised
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in ternms of why Little Mss Wiskey's is

requesting termnation of its Settl enent
Agreenent, one the hours that is noot
because they have requested and are getting
| ater hours and two that it is wholly
duplicative of the requirenents of the | aw.
If we need to discuss that that's inaccurate
| don't even think we need to get into those
details so | just wanted to nmake those two
poi nts.

CHAIR M LLER Ckay all right. |
am going to then call a vote on considering
this question in closed session. As Chair
Person of the Al cohol Beverage Control Board
for the District of Colunbia and in
accordance with Section 405 of the Open
Meetings Anendnent Act of 2010 | nove that
the ABC Board hold a closed neeting for the
pur pose of seeking |egal advice from our
counsel on Case # 14-PRO- 00003 Little M ss
Wi skey's Gol den Dol lar for the reasons

cited in Section 405 (b)(4) of the Open
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Amendnent Act of 2010 and deli berating upon
that issue for the reasons cited in Section
405(b) (13) of the Open Meetings Anmendnent

Act of 2010, is there a Second?

MR. RODRI GUEZ: Second.

CHAIR M LLER M. Rodriguez

seconded the Motion | wll now take a rol

call vote on the Mbtion now that it has been

CHAIR M LLER M. Brooks?
MEMBER BROOKS: | agree.

CHAIR M LLER M. Rodriguez?
MR. RODROGUEZ: | agree.

CHAIR M LLER M. Silverstein.
MR. SILVERSTEIN: | agree.
CHAIR M LLER M. Short.

MR. SHORT: | agree.

CHAIR M LLER M. Jones.
MEMBER JONES: | agree.

CHAIR M LLER Ckay, we have a

vote of 6-0-0. Passing the Mtion and so the

now recess to consider this issue

202-234-4433
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In closed session. You all can take a
break, yes.

(Wher eupon, the above-entitle
matter went off the record at 4:03 p.m and
resuned at 4:26 p.m)

CHAIR M LLER kay, we are back
on the record, we have before us a Mdtion
for a Summary Judgnent put forth by the ANC
In this case and the Board had an
opportunity to confer with Counsel and
deliberate so we are here to deliberate now
on the record under Mtion and ny Mbtion
whi ch we can deli berate under would be to
grant he Mdtion for Sunmary Judgnent based
on the fact that the establishment, Little
M ss Whi skey who is the novant to term nate
the Settlenent Agreenent and therefore has
the burden of proof to nake and case and the
burden of proof | believe is going forward
and has put no evidence in the record at all
and we have in the record the testinonies of

the investigator and based on that we don't

Neal R. Gross and Co., Inc.

202-234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 65

have any evi dence show ng that | say that
the Settl enent Agreenent should be

term nated and that based on the | aw set
forth in 25-446. | would find that the
Application to Term nate shoul d be deni ed.
Do we have a Second?

MR. SHORT: Second.

CHAIR M LLER The Mtion to G ant
Summary Judgnent has been seconded by M.
Short. Are there any other coments? M.
Silverstein.

MEMBER SI LVERSTEI N Madam Chai r
we have had a previous case that was thrown
back at us by the Court of Appeals and that
was Mallof et al, the Hank's Oyster Bar case
in which the Judge, in which the Court said
that voluntary agreenents were intended to
be permanent rather than easy to anend or
termnate and it spoke of the process that
we nmust follow and it spoke of the
mul ti pronged test that in this case was not

proven and the evidence is not there then we
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di sm ss.

VEMBER RODRI GUEZ: Madam Chair,
concur with Menber Silverstein on this
matter.

CHAIR M LLER Ckay, any ot her
comments? So there is a Mdtion that's been
seconded to grant the Mdtion for Summary
Judgnent. All those in favor say aye.

(Chorus of ayes)

CHAIR M LLER All those opposed.
We are abstaining Mtion passes 5-0-0. Six,
6-0-0 just wasn't counting nyself. 6-0-0.
Al right, so then | gather that concl udes
this hearing, thank you very nuch.

(Wher eupon, the hearing was

concl uded at 4:30 p.m)
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