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DISTRICT OF COLUMBIA
+ + + + +
ALCOHOLIC BEVERAGE CONTROL BOARD
+ + + + +
MEETING

þ----------------------------»
IN THE MATTER OF:            :
                             :
Amde Sofenias                :
t/a Queen Makeda             : 
1917 9th Street, N.W.        : Show
Retailer CR                  : Cause
License No. 60510            : Hearing
ANC 1B                       :
Served Alcoholic Beverages   :
Without a Valid License,     :
Trade Name Change Without    :
Board Approval, Failed to    :
Maintain Books and Records,  :
Substantial Change in        :
Operation Without Board      :
Approval (Trade Name), Failed:
to Post the Correct Name     :
Case No. 13-CMP-00206        :
þ----------------------------¼

            September 18, 2013

            The Alcoholic Beverage Control
Board met in Alcoholic Beverage Control
Hearing Room, Reeves Building, 2000 14th
Street N.W., Washington, D.C., Chairperson
Ruthanne Miller presiding.

PRESENT:
RUTHANNE MILLER, Chairperson
NICK ALBERTI, Member
DONALD BROOKS, Member 
HERMAN JONES, Member
MICHAEL SILVERSTEIN, Member

ALSO PRESENT:
FERNANDO RIVERO, OAG
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1               P-R-O-C-E-E-D-I-N-G-S

2                                        4:09 p.m.

3             CHAIRPERSON MILLER:  I'm going to

4 call the case of Queen Makeda.  It's Case

5 Number 13-CMP-00206 located at 1917 9th

6 Street, N.W., License Number 60510 in ANC 1B.

7             When you're ready, would you

8 introduce yourself for the record?

9             MR. RIVERO:  Fernando Rivero for

10 the District of Columbia standing in for

11 Senior Assistant Attorney General Michael

12 Stern.

13             CHAIRPERSON MILLER:  Okay.  And I

14 see that no one is here to represent Queen

15 Makeda.  

16             There is a hearing scheduled for

17 today.  It was to be at 3:30 p.m.  

18             We do have in our files a motion

19 from Mr. Mpras on behalf of Queen Makeda

20 requesting a continuance of the hearing and

21 rescheduling.

22             Since he's not here, I'll just
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1 summarize.  This motion says that there was

2 deficient service for September 18th hearing

3 date today because he says the notice said

4 September 10, 2013 not the 18th.  Okay. 

5 That's basically it.

6             Do you wish to speak to the

7 motion?

8             MR. RIVERO:  I've had

9 conversations with counsel for the Licensee. 

10 I don't know whether the record reflects that

11 the Government did not object to this motion.

12             CHAIRPERSON MILLER:  I don't think

13 that the Board officially heard that.  I don't

14 see anything in our record.

15             MR. RIVERO:  At the time that

16 counsel for the Licensee did reach out to me,

17 I did not consent to the motion.  So, the

18 motion was not presented to the Board as a

19 consent motion.

20             CHAIRPERSON MILLER:  Okay.  

21             MR. RIVERO:  However, I told the

22 counsel for Licensee that I did not object to
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1 the motion.  I did that very specifically

2 because at the time, I was still engaged in

3 trying to find out a few facts that led to the

4 circumstances of this request for continuance

5 and because I was still doing due diligence at

6 the time that the request was made of me, then

7 I just simply stated I did not object.

8             Had I known now what I knew at the

9 time that the request was made of me, I would

10 have given my consent to the motion and it

11 would have been presented as a consent motion

12 to the Board.

13             CHAIRPERSON MILLER:  Okay.  And

14 what is it that you know now that you would

15 put on the record?

16             MR. RIVERO:  Certainly.  The

17 Licensee, and working from memory on a number

18 of facts that I just learned in the last 48

19 hours or so, the Licensee -- there is actually

20 no improper service under the regulations. 

21 What there is is a matter of confusion that

22 unfortunately has led the Licensee to believe
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1 that the date had been changed when it had not

2 been, in fact, so changed.

3             The Licensee was properly served

4 with the show cause notice I believe June --

5 the end of June.  The notice was dated June

6 19th and that was -- there was personal

7 service at that time and there's a service

8 form that so reflects.  Thereafter, there's a

9 service form that reflects that on the file I

10 have.

11             CHAIRPERSON MILLER:  Well, the

12 service form reflects that they were served

13 with a notice.

14             MR. RIVERO:  Correct.

15             CHAIRPERSON MILLER:  What did the

16 notice say?

17             MR. RIVERO:  Now, the notice was

18 the notice that is normally used and the dates

19 for the status hearing and the show cause

20 hearing are handwritten.

21             The first date was for the status

22 hearing and then the second date was for the
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1 show cause hearing.  Okay.  That show cause

2 hearing date was handwritten to be September

3 18 at the time of service.

4             When I personally looked at the

5 notice myself, I thought it was September 10th

6 and in discussions with ABRA staff, I learned

7 how to interpret that 10 as an 18.

8             But, separate from that, later in

9 August, counsel for the Licensee communicated

10 with ABRA staff to receive information about

11 this case.  ABRA staff responded and provided

12 counsel for the Licensee with documents

13 including the investigative history.

14             As you know, the investigative

15 history is typed.  It is not handwritten and

16 the typed document has an entry for this case

17 in which it stated that the Board requested or

18 scheduled the show cause hearing for September

19 10, 2013.

20             Whereupon, counsel I suppose just

21 went on his merry way because he made plans

22 for September 10th I suppose. 
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1             I questioned him about his reason

2 for not being here.  He is at a hearing in

3 Virginia that was scheduled by a court in

4 Virginia.  He did not request a scheduling

5 change because in his mind the hearing was set

6 for September 10th when he received

7 information from the ABRA staff.

8             He then looked at the online

9 calendar I want to say Monday and saw that the

10 date was September 18th.  His statements to me

11 is that he contacted then Board staff or ABRA

12 staff for a continuance and he received an

13 email from ABRA staff also which indicated

14 that a letter had been sent sometime in August

15 I believe by regular mail simply reminding the

16 Licensee that the status hearing was September

17 18th.  That was a typed letter.

18             So, I believe those are all the

19 facts in this matter.

20             CHAIRPERSON MILLER:  Okay.  

21             MR. RIVERO:  So, if one were to

22 look at the regulation, there has been proper



202-234-4433
Neal R. Gross & Co., Inc.

Page 8

1 service, but I believe the facts show a

2 misunderstanding and I believe the facts also

3 show that counsel for the Licensee must have

4 relied on information in the investigative

5 history.

6             And so, I obviously didn't have an

7 objection if counsel needed additional time to

8 prepare, but I now see that I would have

9 consented to the motion on these facts because

10 there are rules of the District of Columbia

11 Bar that govern the conduct of attorneys. 

12 There is also a specific rule that governs the

13 conduct of Government attorneys.  

14             District of Columbia Bar Rule of

15 Professional Conduct 3.8 essentially says that

16 Government prosecutors, of which I'm one, are

17 not just advocates.  That is I don't just

18 represent ABRA, but we are also "ministers of

19 justice."  That is the language that is used

20 in the comments to Rule 3.8.  

21             That means it's my job to make

22 sure that the justice system works for
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1 everybody and so, to the extent that there has

2 been some confusion here that led us to this

3 predicament, I want to insure that we have

4 every available opportunity for due process

5 given that I have taken this case for Michael

6 Stern who is on extended leave.

7             I intend to move forward as the

8 Board is aware of the charges on that notice

9 and I intend to seek the maximum penalty

10 possible and I will do that under no cloud of

11 questions of due process.  Should this matter

12 go up in the Court of Appeals, I certainly

13 don't want any due process distractions at

14 that level.

15             I hoped that answered the Board's

16 questions.

17             CHAIRPERSON MILLER:  Well, that

18 answers my questions.  Other Board Members

19 have questions?

20             MEMBER ALBERTI:  Well, I just have

21 a comment.

22             CHAIRPERSON MILLER:  Okay.  
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1             MEMBER ALBERTI:  I hear you loud

2 and clear, Mr. Rivero, and you make some very

3 good points and I agree with you the necessity

4 to be a -- that your job is to be a minister

5 of justice and that we don't want any

6 ambiguity here that might cloud the issues.

7             However, this is all based on

8 presumption that Mr. Mpras is being truthful

9 when he tells us that he thought the hearing

10 was on September 10th and the evidence that I

11 see, the facts that I see don't point to that.

12             Because what I see is that Mr.

13 Mpras the very first time he notified the

14 Agency that he was confused was on September

15 16th.  Mr. Mpras on September 10th did not

16 appear, did not contact our General Counsel to

17 say I'm here.  Where is the hearing?

18             Did he on September 10th or prior

19 to that contact our General Counsel to say I'm

20 confused?  I think it's on September 10th.

21             So, it's only after the fact that

22 he claims that on September 10th he was
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1 confused, but he had every opportunity on

2 September 10th or prior to that to let us know

3 of that confusion or to appear here in person

4 on September 10th and to let us know that he

5 was here.  Which we do not have.

6             MR. RIVERO:  Okay.  And I would

7 understand exactly what you're saying and it

8 seems to me that the fact that would be

9 critical is if we knew, because I certainly

10 don't know, that he had, in fact, been

11 retained with sufficient notice to appear on

12 September 10th.  I actually don't know the

13 date on which he was retained to appear for

14 Licensee.  That I don't -- that I'm not aware

15 of.

16             MEMBER ALBERTI:  But, we do know

17 that his client who is responsible in

18 retaining him --

19             MR. RIVERO:  Right.

20             MEMBER ALBERTI:  -- if they

21 retained him after September 10th, then that

22 would led one to believe that they thought
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1 that the hearing was September 18th not

2 September 10th.

3             I mean --

4             MR. RIVERO:  September 10th is not

5 the status hearing.

6             MEMBER ALBERTI:  No, I understand

7 that.  I understand that.  But, if the

8 Licensee believed -- I mean justice is only

9 being given a disservice if the Licensee and

10 the representative truly thought it was on

11 September 10th. 

12             Now, if Mr. Mpras wasn't engaged

13 until after September 10th, then, of course,

14 he would not be privy to any confusion.  

15             But, if the Licensee engaged him

16 after September 10th, that would be an

17 indication to me that they thought the hearing

18 was to occur after September 10th and if they

19 engaged him before September 10th, then, of

20 course, he would have had an opportunity to

21 contact the Agency.

22             MR. RIVERO:  Right.  Again, I
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1 guess the disconnect in the facts here is if

2 I understand correctly the Licensee understood

3 that September 10th was the date based on

4 misreading the handwritten number on the

5 notice that was served in June.

6             MEMBER ALBERTI:  Okay.  

7             MR. RIVERO:   That  would have

8 been -- 

9             MEMBER ALBERTI:  And what actions

10 would you have expected?

11             MR. RIVERO:  I'm not sure what I

12 would have expected.  All I have are the facts

13 that were transported to me.

14             MEMBER ALBERTI:  Okay.  

15             MR. RIVERO:  And I -- Mr. Mpras,

16 like every other attorney, we have rules of

17 professional conduct that we have to follow.

18             MEMBER ALBERTI:  Sure.

19             MR. RIVERO:  And so, statements

20 that we make are -- have to be with due regard

21 to the candor before the tribunal.

22             MEMBER ALBERTI:  I understand.
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1             MR. RIVERO:  So, we basically

2 can't lie is what I'm saying and so, I can

3 only tell you what I know and what I know are

4 the statements that were made to me.

5             And so, if the Licensee misread

6 the handwritten number in June that the

7 hearing was September 10th and that if prior

8 to that date Mr. Mpras reached out to the

9 staff and received the investigative history

10 that also includes that date, then I'm not

11 sure how Mr. Mpras would have believed that

12 the date was anything different.

13             MEMBER ALBERTI:  Absolutely.  But,

14 one would expect that -- under the presumption

15 that he thought that it was September 10th,

16 one would expect him to have some contact on

17 September 10th or prior to then.

18             MR. RIVERO:  Right.

19             MEMBER ALBERTI:  Which he did not

20 contact about the date of the hearing either

21 on September 10th or prior to that.  Which

22 isn't -- which he did not.
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1             Our General Counsel says that on

2 September 10th, he didn't contact them nor

3 prior to that did he contact them and in his

4 email to us, he says, and I quote, "I've just"

5 -- this was an email on September 16th.  "I

6 just reviewed the notice and it clearly stated

7 September 10th."  

8             So, if he just reviewed the

9 notice, how could he have been under the

10 assumption that it was September 10th?

11             MR. RIVERO:  That I don't know.

12             MEMBER ALBERTI:  All right.  

13             MR. RIVERO:  But, I do know one

14 additional thing and that is that I don't have

15 a witness today.

16             MEMBER ALBERTI:  Okay.  I

17 understand that.

18             CHAIRPERSON MILLER:  I'm sorry. 

19 What did you say?

20             MEMBER ALBERTI:  I understand

21 that.

22             MR. RIVERO:  I've learned that I
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1 don't have a witness today.

2             CHAIRPERSON MILLER:  Okay.  

3             MR. RIVERO:  So, I'm not sure how

4 far I can go today.

5             CHAIRPERSON MILLER:  Yes.  Okay.

6             MEMBER ALBERTI:  Right.

7             CHAIRPERSON MILLER:  Mr. Jones.

8             MEMBER JONES:  Thank you, Madam

9 Chair.

10             First, I just want to thank you

11 for taking your time to come down and actually

12 showing up before the Board to provide the

13 information you provided.  It's been very

14 helpful to me in particular.

15             I will also say that it's been

16 more informative than I had imagine or

17 possibly anticipated.  So, I greatly

18 appreciate you exceeding my expectations.

19             MR. RIVERO:  Thank you.

20             MEMBER JONES:  That being said, 

21 your bottom-line notion here at this point is

22 if you had the information that you have today
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1 at the time that you were originally

2 approached by counsel, you would have provided

3 what type of --

4             MR. RIVERO:  I would have provided

5 my consent to the motion.

6             MEMBER JONES:  Provided a consent

7 motion.

8             MR. RIVERO:  Right.  It would have

9 been captioned as a consent motion to the

10 Board.

11             MEMBER JONES:  Okay.  Okay.  And

12 that is good information for me to have, new

13 information for me to have and I appreciate

14 that and given that I -- I have an

15 appreciation for which way I'd like to go

16 based on that.  Thank you.

17             MR. RIVERO:  Thank you.

18             MEMBER JONES:  Thank you, Madam

19 Chair.

20             CHAIRPERSON MILLER:  Okay.  Any

21 others?

22             MEMBER SILVERSTEIN:  No thank you.
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1             CHAIRPERSON MILLER:  Okay.  Before

2 making a motion, I'd like to ask.  Mr. Rivero,

3 the Board is -- I will be suggesting that we

4 reschedule this case to October 3rd at 1:30

5 p.m.

6             MR. RIVERO:  Give me one moment

7 while I look at my calendar please.

8             CHAIRPERSON MILLER:  Okay.  What

9 day of the week is that?  That is a Thursday. 

10 We are now adding some Thursdays to our

11 calendar.

12             MR. RIVERO:  I understand that.  I

13 just have a prior -- I just have a prior

14 meeting that I need to -- I don't know that I

15 can reschedule it, but it's a continuing legal

16 education requirement that I have and it's set

17 12:30 to 1:30.  I don't know if this hearing

18 date that the Board is proposing comports with

19 opposing counsel's calendar, but that's my

20 only --

21             CHAIRPERSON MILLER:  So, you have

22 a --
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1             MR. RIVERO:  I have a 12:30 to

2 1:30, but apart from that --

3             CHAIRPERSON MILLER:  Oh, it's

4 12:30 to 1:30.

5             MR. RIVERO:  That's my commitment

6 that day on Thursday, October 3rd.

7             CHAIRPERSON MILLER:  Okay.  

8             MEMBER JONES:  What would be the

9 earliest time you can get here after that

10 comfortably and be prepared to proceed?

11             MR. RIVERO:  Two o'clock.  That's

12 correct.

13             CHAIRPERSON MILLER:  Okay.  

14             MR. RIVERO:  As I indicated, I do

15 actually want to do this hearing.

16             CHAIRPERSON MILLER:  Okay.  Good. 

17 Okay.  Good.  

18             MR. RIVERO:  Actually, I'm not

19 avoiding this hearing.  Circumstances that

20 make me comfortable going forward that we're

21 not going to waste anybody's time at the Court

22 of Appeals.  That's all.
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1             CHAIRPERSON MILLER:  Okay.  All

2 right.  

3             MEMBER ALBERTI:  Thank you.  I

4 appreciate that.

5             CHAIRPERSON MILLER:  All right. 

6 Okay.  Then I am going to move that we grant

7 the Licensee's motion to dismiss which is

8 supported by the Government.

9             I'm sorry.  Continue.  It was the

10 other -- I'm sorry.  Let's start again.

11             I move to grant the motion to

12 continue the case which was the hearing which

13 was submitted by the Licensee and which is

14 supported or to which the Government consents

15 and the grounds for the motion is -- and

16 provide moving -- to grant it is that there

17 was confusion in this case based on the

18 handwritten date on the notice and that was

19 then typed into the investigative history and

20 from what I understand, I also at the status

21 conference misread the September 18th date to

22 be September 10th as well.
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1             So, I don't think we need to get

2 into speculation about Mr. Mpas' motive.  I

3 think that the Government's case should not be

4 clouded by this kind of question if we were to

5 deny it and I agree with Mr. Rivero that it's

6 in the interest of due process and justice to

7 grant the motion.

8             Do I have a second?

9             MEMBER BROOKS:  Second.

10             CHAIRPERSON MILLER:  Mr. Brooks

11 has seconded  the motion.  Any  other

12 comments?  

13             All right.  We'll vote on the

14 motion.  All those in favor say aye.

15             (Ayes.)

16             CHAIRPERSON MILLER:  All those

17 opposed?  All those abstaining?  The motion

18 passes 5-0-0.  

19             I can't recall whether I put in

20 the motion that this will be rescheduled to

21 October 3 at 2:00 p.m., but that is the new

22 date and time that it's set for.
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1             Okay.  Thank you very much for

2 coming down here, Mr. Rivero.

3             MR. RIVERO:  Thank you.

4             CHAIRPERSON MILLER:  And your

5 words are very helpful.

6             That completes, I think, our

7 calendar for this afternoon with respect to

8 hearings and the Board will recess and then

9 return when we're ready to do the agenda.

10             Thank you.

11             (Whereupon, at 4:29 p.m., the

12 hearing was adjourned.)

13

14
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