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P-ROCE-EDI-NGS
3:55 p.m

MEMBER SI LVERSTEIN: The parties
forward, please.

CHAl RPERSON M LLER:  All right. The
next case on our calendar is the second Red
Apron Butchery/ The Partisan, 709 D Street, N W,
Li cense No. 90742, in ANGC-2C. And this is Case
No. 15- CVP- 00059.

Al right. Wuld the parties
identify thenselves for the record, please?

M5. GEPHARDT: Chrissy Gephardt on
behal f of the Ofice of the Attorney Ceneral.

MR, KOLL: Peter Koll, GCeneral
Manager of Red Apron and The Parti san.

M5. BABIN. Stephani e Babi n,

Nei ghbor hood Rest aurant G oup.

CHAl RPERSON M LLER:  Okay. So this
is al so a Show Cause Hearing. W just went
t hrough one, so I'mnot going to explain, you
know, the process. You know the process, so are

there any prelimnary matters?

Neal R. Gross and Co., Inc.
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MS. GEPHARDT: No, there are not.

CHAl RPERSON M LLER:  All right.
Then let her roll. M. GCephardt, opening
st at ement ?

M5. GEPHARDT: Yes. (kay. Board
Menbers, this is a case that is very simlar to
the | ast case where the Governnent is alleging
t hat on Decenber 18, 2014, an ABRA I nvesti gator
visited the establishnment and noticed that there
was |itter and other trash spilling out of the
dunpster that belongs to Red Apron.

And the evidence that you will hear
today will show that it was their dunpster and
it was their trash and, therefore, they are
guilty of Charge 1, failing to take reasonabl e
measures to ensure that litter is properly
di sposed of. Thank you.

CHAI RPERSON M LLER.  Ckay. Do you
want to reserve your --

M5. BABI N  Yes.

CHAI RPERSON M LLER:  -- openi ng?

kay. First witness then?

Neal R. Gross and Co., Inc.
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M5. GEPHARDT: M. Earl Jones.

CHAl RPERSON M LLER  Good aft ernoon.
Wher eupon,

| NVESTI GATOR EARL JONES

was called as a witness by Counsel for the
Governnment, and having been first duly sworn,
assunmed the w tness stand and was exam ned and
testified as foll ows:

| NVESTI GATOR JONES: | do.

CHAI RPERSON M LLER:  Thank you.

DI RECT EXAM NATI ON

MS. GEPHARDT: All right. M.
Jones, can you, please, state your nane and
spell it for the record?

| NVESTI GATOR JONES: Earl Jones.
First nane E-A-R-L |ast name J-ONE-S.

M5. GEPHARDT: And where do you
wor k?

| NVESTI GATOR JONES: For the
Al cohol i c Beverage Regul ati on Adm ni strati on.

M5. GEPHARDT: And what is your

Neal R. Gross and Co., Inc.
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title?

| NVESTI GATOR JONES: ABRA
| nvesti gat or.

M5. GEPHARDT: And how | ong have you
been an | nvestigator for ABRA?

| NVESTI GATOR JONES: Si nce Sept enber
2009.

M5. GEPHARDT: And are you famliar
with an establishnment by the name of Red Apron
But chery/ The Parti san?

| NVESTI GATOR JONES: Yes, ma' am

M5. GEPHARDT: And did you have
occasion to visit Red Apron on Decenber 18, 2014
at, approximtely, 11:15 p.m?

| NVESTI GATOR JONES: Yes, ma' am

M5. GEPHARDT: And what was the
pur pose of your visit?

| NVESTI GATOR JONES: | was
nonitoring the area for trash and litter issues
as well as other areas.

M5. GEPHARDT: Ckay. And how did

you -- what brought you upon Red Apron?

Neal R. Gross and Co., Inc.
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| N\VESTI GATOR JONES: | have severa
different areas that | nonitor. D Street, 700
Block of D Street. | was going up there,
because | had a previous issue here in Cctober
2014.

M5. GEPHARDT: Ckay. And when you
approached the establishment, what did you
observe?

| NVESTI GATOR JONES: When |
approached the alleyway to the establishnment, |
observed rodents running fromthe all eyway as
well as | observed the green col or receptacles
that had trash on top of.

M5. GEPHARDT: Ckay. | would like
to show the witness what | have marked as
Government exhibit -- well, actually, it's Board
Exhibit No. 1 and Exhibit No. 2. | am show ng
t he def ense.

CHAl RPERSON M LLER:  And Board
Exhibit No. 1 is?

MS. GEPHARDT: It is a -- well, |

will have the wi tness expl ain.
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CHAl RPERSON M LLER:  Ckay.

MS. GEPHARDT: M. Jones, what is
Board Exhibit No. 17

| NVESTI GATOR JONES: No. 1 is a
phot ograph of the front of the establishnent as
wel | as the side alleyway.

(Wher eupon, the above-referred to
docurment was marked as Board Exhibit No. 1 for
i dentification.)

M5. GEPHARDT: And what date was
t hi s phot ograph taken?

| NVESTI GATOR JONES: Thi s was
actually taken fromthe Decenber 18th.

MS. GEPHARDT: Ckay. 20147

| NVESTI GATOR JONES: |'msorry. |
don't have that case in front of ne.

M5. GEPHARDT: No, you said Decenber
18t h.

| NVESTI GATOR JONES: 18t h.

M5. GEPHARDT: | was just clarifying
t he year.

| NVESTI GATOR JONES:  Yes, oh, 2014.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

M5. GEPHARDT: Yes, yes, okay. And
i f you can, please, turn the second page, which
is Board Exhibit No. 2, can you please explain
what is depicted in the photograph?

| NVESTI GATOR JONES: The phot ogr aph
is of the dunpster area, the alleyway where the
dunpsters are housed. Not only Red Apron's
dunpsters, but as well as other ABC
est abl i shnent s.

(Wher eupon, the above-referred to
docunment was marked as Board Exhibit No. 2 for
i dentification.)

M5. GEPHARDT: Ckay. And, M.
Jones, how did you know -- well, first of all,
whi ch dunpster is Red Apron's?

| NVESTI GATOR JONES: Fromny first
visit when | made notification of the violation
on Cctober 22, 2014, | had spoken to M. Koll,
t he General Manager of the establishnment, and at
that point in tinme he identified that this
dunpster was their dunpster.

M5. GEPHARDT: Well, which dunpster

Neal R. Gross and Co., Inc.
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are you referring to in the photograph?

| NVESTI GATOR JONES: It woul d have
been the second dunpster.

M5. GEPHARDT: Ckay. The one with
the lid ajar?

| NVESTI GATOR JONES: Yes, ma' am

M5. GEPHARDT: Ckay. And what about
this dunpster tipped you off that there was a
violation or there may be a violation?

| NVESTI GATOR JONES: For ne, it was
t he exposed trash, which also is -- which | eads
to alot of rodents or vermn issues that we
have in the D.C. area.

M5. GEPHARDT: Ckay. So is the way
in which this trash receptacle appears in this
photograph is that not the standard that it's
supposed to be at?

| NVESTI GATOR JONES: Correct.

M5. GEPHARDT: Ckay.

| NVESTI GATOR JONES: And | woul d
| i ke to make a correction.

MS. GEPHARDT: Um hum

Neal R. Gross and Co., Inc.
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| NVESTI GATOR JONES: Exhibit 1 was
actually taken from-- I"'msorry, Exhibit 1 was
actually taken from Cct ober 22, 2014.

M5. GEPHARDT: Ch, okay, okay, okay.
And so upon seeing the dunpster in Board Exhi bit
No. 2, what did you do after you w tnessed that
dunpster?

| N\VESTI GATOR JONES: | went into the
establishment and | was again greeted by M.
Koll. At that point in tinme, | advised himwhat
| had observed again and, at that point in tine,
he did tell me that the establishnent had taken
a lot of steps that he and | had spoken about
previously in Qctober regarding swtching out
t he dunpsters and trying to be -- you know,
trying to see -- as well as speaking to the
ot her ABC establishnment that has been dunping
trash into their dunpster. However, he did say
they were still having issues with that.

M5. GEPHARDT: He was still having
I ssues with that?

| NVESTI GATOR JONES: Yes, with

Neal R. Gross and Co., Inc.
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ot her - -

M5. GEPHARDT: Wth other --

| NVESTI GATOR JONES: -- ABC
establ i shnent s.

M5. GEPHARDT: Ckay.

| NVESTI GATOR JONES:  Yes.

MS. GEPHARDT: And did he
specifically identify this dunpster that was
causing concern to you and their dunpsters?

| NVESTI GATOR JONES: Now agai n, |
think there is a -- | know | showed a picture
fromny phone and fromthat standpoint it was
agreed that this was their dunpster. Now agai n,
fromthe first time he admtted that this was
the dunpster, so it was next to the sanme orange
contai ner that had the chain around it.

M5. GEPHARDT: Ckay. So just to
clarify what you said, that he did identify this
as the dunpster that they had been using or that
t hey are using?

| NVESTI GATOR JONES:  Yes.

M5. GEPHARDT: Okay. \What else did

Neal R. Gross and Co., Inc.
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you talk to M. Koll about?

| NVESTI GATOR JONES: | told himthat
| had spoken to the other ABC establishnments
t hat has been causing a | ot of issues within the
alleyway and | did advise them at that point in
time, that | would no | onger do the nonitoring
with them because | didn't want it to appear as
harassnent. And | wanted to see if there could
have been sone sort of possibility, effort to
try to get this issue resolved, because | did,
at that point on nmy second visit here, during
the nonitoring period, observe that fromhis
testinony to ne or his statenents to ne, | did
notice that this was an issue for everyone, not
j ust Red Apron.

M5. GEPHARDT: COkay. And just to
conclude, again, did M. Koll -- did he verify
or did he acknowl edge that this dunpster was a
probl em for Red Apron?

| NVESTI GATOR JONES: He acknow edged
that that dunpster was a problem but he al so

acknow edged that a lot of the trash that was

Neal R. Gross and Co., Inc.
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bei ng dunped is not their trash.

M5. GEPHARDT: Ckay. And was this
the only receptacle that Red Apron was using or
is there another one on this -- in this alley
that they are using as well?

| NVESTI GATOR JONES: From what |
understood, they are using one trash and one
recycl e.

M5. GEPHARDT: And is the recycling
one visible in this photograph?

| NVESTI GATOR JONES: Honestly, |
couldn't tell you.

M5. GEPHARDT: Ckay.

| NVESTI GATOR JONES: | couldn't tell
you.

M5. GEPHARDT: Ckay. And what you
see here in these photographs, is this an
accurate depiction of what you saw that day?

| NVESTI GATOR JONES:  Yes, ma'am

M5. GEPHARDT: COkay. | would ask
that the exhibits be admtted, but they are

al ready part of the Board file, so |I'm assuni ng

Neal R. Gross and Co., Inc.
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t hat doesn't need to be done.

CHAI RPERSON M LLER. Ckay. They are
in the record, correct.

M5. GEPHARDT: Ckay.

CHAl RPERSON M LLER:  Ckay.

M5. GEPHARDT: Al right. That's
all | have for this wtness.

CHAI RPERSON M LLER: Okay. Cross?

CROSS- EXAM NATI ON

MS. BABI N: | nspector Jones, is
t here sonet hing specific about this dunpster, an
identifying mark or that it identifies it as Red
Aprons?

| NVESTI GATOR JONES: Um they have
their signs on the dunpster, but again, | took
this picture fromthe front of the alleyway.

M5. BABIN:  Um hum

| N\VESTI GATOR JONES: And once | went
in to advise M. Koll, | think the acknow edge
was that that was the dunpster for the
establ i shnent.

M5. BABIN:. And so you don't see

Neal R. Gross and Co., Inc.
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anything on here that clearly identifies this as
Red Apron's dunpster?

| NVESTI GATOR JONES: | see that
there are stickers on here or | guess signs for
on the dunpsters, but | don't -- | can't see
what they say.

M5. BABIN. And, |nspector Jones,
how many ot her busi nesses are you aware of that
mai ntai n dunpsters in this alley?

| NVESTI GATOR JONES: Maybe one or
t wo.

M5. BABIN. And do you have any way
of separating those dunpsters fromthis
dunpster?

| NVESTI GATOR JONES: Yes, ma' am

M5. BABIN. Ckay. Could you tell ne
what that is?

| NVESTI GATOR JONES: From what |
understand, the -- one of the other main
culprits that is causing a lot of the issues in
the all eyway have the further -- have the

dunpster that is further down the alleyway.

Neal R. Gross and Co., Inc.
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M5. BABIN. Ckay. And where there
any other citations issued, at this tinme?

| NVESTI GATOR JONES: No, ma'am

M5. BABIN. So no citations were
i ssued to the conpany that we all agreed were
dunping their trash --

| NVESTI GATOR JONES: OCh, you are
tal ki ng about the other establishnment?

M5. BABIN:.  Yes.

| NVESTI GATOR JONES: | had, on
Oct ober 22nd, spoke with them and advi sed t hem
of a violation that was found as well as this
ni ght as well, Decenber 18th.

M5. BABIN:. So was there a citation
| ssued?

| N\VESTI GATOR JONES: There were --
there are cases that are --

M5S. BABIN.  Pendi ng?

| NVESTI GATOR JONES: -- pendi ng.
Yes, yes, ma'am

M5. BABIN. Ckay. And to our
recollection, M. Koll identified positively the

Neal R. Gross and Co., Inc.
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dunpsters as bei ng Red Aprons?

| NVESTI GATOR JONES: Agai n, when |
went into the establishnent, | -- he immediately
renmenbered who | was. We spoke about the
dunpsters. | showed himthe picture. At that
point in time, he said we have been trying to
rectify the situation. W swtched over
everything as far as -- you know, we have taken
a lot of things, opinions and things that you
have asked us to do. He said that we have
| ooked into those things. W have changed
things as far as dunpsters were concerned. And
t hen he, you know, acknow edged again that a | ot
of trash is being dunped into Red Apron's
dunpsters by the other establishnents.

M5S. BABIN. By others.

| NVESTI GATOR JONES: So at that
point intime, it appeared to nme that it was an
agreenment that this was the same dunpster that |
observed on Cctober 22nd.

M5. BABIN. Did M. Koll go outside

and | ook at the dunpsters with you, at that

Neal R. Gross and Co., Inc.
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cal |l .

gat or

nk

Vi ous

ne,

t ake

t hat

Se.

time?

| NVESTI GATOR JONES: | don't re

M5. BABIN:. W have no further
guesti ons.

CHAI RPERSON M LLER: Okay. Board
guestions? M. Al berti?

MEMBER ALBERTI: Ckay. Investi
Jones, thank you for your report. So | thi
you stated that you had visited this
establ i shnment and observed the problemin
Cct ober ?

| NVESTI GATOR JONES: Yes, sir.

MEMBER ALBERTI: Ckay. The pre
Cct ober ?

| NVESTI GATOR JONES: Yes, sir.

MEMBER ALBERTI: And at that ti
did you exam ne the dunpsters in the alley?

| NVESTI GATOR JONES: Yes, sir.

MEMBER ALBERTI: Ckay. Did you
pi ctures of the dunpsters in the alley, at
time?

| NVESTI GATOR JONES: Not up clo

Neal R. Gross and Co., Inc.
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Probably about the sane -- fromthe sane
di stance as this one.

MEMBER ALBERTI: And at that tine,
did you ascertain -- did you identify a dunpster
that was the problemat that tinme?

| NVESTI GATOR JONES: Yes, sir.

MEMBER ALBERTI: Did you ascertain
whose dunpster that was in October?

| NVESTI GATOR JONES: Again, from
what | understood, it was Red Apron's dunpster.

MEMBER ALBERTI: Ckay. And how did
you identify it?

| NVESTI GATOR JONES: It was from M.
Kol | .

MEMBER ALBERTI: Ckay. And so the
evening that you observed it fromM. Koll, was
t he establishnent open?

| NVESTI GATOR JONES: No, it was 1:30
i n the norning.

MEMBER ALBERTI: Do you know what
time the establishnent closes?

| N\VESTI GATOR JONES: | can't tell

Neal R. Gross and Co., Inc.

20

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

21

you of fhand, sir.
MEMBER ALBERTI: Ckay. So you went
back when, a couple days later?
| NVESTI GATOR JONES: Yes, sir.
MEMBER ALBERTI: Al right. And did
you show M. Koll a picture --
| NVESTI GATOR JONES: Yes, sir.
MEMBER ALBERTI: -- that you took
t hat eveni ng?
| NVESTI GATOR JONES: Yes, sir.
MEMBER ALBERTI: Did you go outside
and exam ne the dunpsters --
| NVESTI GATOR JONES: Yes, sir.
MEMBER ALBERTI: -- in the alley, at
that tine?
| NVESTI GATOR JONES: Yes, sir.

MEMBER ALBERTI: So between those

two -- between the showi ng of the picture and
going out in the alley, were you able to -- was
he able -- did he -- were you able to get a

confirmation fromhimas to which dunpster

bel onged to the establishnment?

Neal R. Gross and Co., Inc.
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| NVESTI GATOR JONES: At that point
in time, | pointed to the dunpster that was in
the picture and fromwhat | understood, he
acknow edged that that was their dunpster, at
that tine.

MEMBER ALBERTI: Okay.

M5. BABIN. Can you clarify what day
we are tal king about?

MEMBER ALBERTI: W are tal king
about Cctober 22nd. | will clarify ny question.
The 22nd, | thought that we nentioned that at
t he begi nning of my questi on.

So is the -- describe to ne what is
simlar between that picture and this picture.
And |I'm | ooking for the arrangenent of the
dunpsters. Dunpsters that are easily
identifiable, that were there then, that are
there. So I'mtrying to figure out how do you
know? How do we know that this -- you know, you
have got M. Koll telling you, but how can you
be confident that this was the sane?

| N\VESTI GATOR JONES: Wl --

Neal R. Gross and Co., Inc.
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MEMBER ALBERTI: So describe to ne
the simlarities with the pictures.

| NVESTI GATOR JONES: Bet ween
Cct ober - -

CHAI RPERSON M LLER:  Okay. Just for
the record, M. Jones --

| NVESTI GATOR JONES:  Yes.

CHAl RPERSON M LLER  -- you are, M.
Al berti, you are referring to Exhibit 2?

MEMBER ALBERTI: Well, |'mtalking
about what he observed. The arrangenent and the
dunpsters that he observed on the 22nd which is
what we are seeing in these pictures in this
exhi bit.

| N\VESTI GATOR JONES: | have to be
honest with you, sir, | don't menorize the
arrangenent of dunpsters in the city, so |
couldn't really tell you. However, |I wll tell
you, however, | do know fromnmy first visit --

VEMBER ALBERTI : | nvesti gat or Jones,
| thought you were -- | apol ogi ze.

| NVESTI GATOR JONES: | do have to

Neal R. Gross and Co., Inc.

23

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

tell you that | do acknow edge that | can verify
that these first two or three dunpsters that you
see in the picture are in the sane order.

MEMBER ALBERTI: The same order as
t he ones --

| NVESTI GATOR JONES: Yes, sir.

MEMBER ALBERTI: -- that you saw on
Cct ober 22nd?

| NVESTI GATOR JONES: As on Cct ober
22nd, yes, sir.

MEMBER ALBERTI: Al right.

| NVESTI GATOR JONES: Yes, sir.

MEMBER ALBERTI: Ckay. All right.
And, M. Koll, didn't deny that the dunpster
that is overflowing -- he didn't deny that that
bel onged to the establishment when you went in
t hat evening, right?

| NVESTI GATOR JONES: No, but he --
but he enphatically, you know, |et nme know and |
could tell that it was a really big issue,
because | al so spoke with the other ABC

est abl i shment back on October -- in Cctober.
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That this is a cormunity issue. So | understood
that at that point in tine.
MEMBER ALBERTI: Ckay.

| N\VESTI GATOR JONES:  And | let him

know t hat .

MEMBER ALBERTI: Al right. That --
yes. | gotcha. Al right. | have no further
guesti ons.

CHAI RPERSON M LLER:  Okay. Qhers?
M. Short?

VEMBER SHORT: | nvesti gat or Jones,
again thank you. In reading the | aw on control
of little --

| NVESTI GATOR JONES: Um hum

MEMBER SHORT: -- it says that "The
| i censee or retailer shall take reasonable
measures to ensure that the i nmedi ate
envi ronnment of the establishment including
adj acent all eys, sidewal ks and ot her public
property imredi ately adjacent to the
establ i shment or other property used b the

| i censee to conduct its business are kept free
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26

of litter."

Did you explain that to himwhen you
wote the violation?

| NVESTI GATOR JONES: Yes, sir, the
first time. And | think again he expl ained --
he expressed to nme he recognized that it is an
i ssue, because of the sharing of the dunpsters
not by choice, but the sharing of the dunpsters
bet ween them and the ot her ABC establishments.
But he does -- he did understand that.

MEMBER SHORT: Are there any
renedi es that a business person can take to
ensure that they don't get the blane or they
don't have the shared responsibility for
i rresponsi bl e busi nesses?

| NVESTI GATOR JONES: Wl l, and this
was the reason why | advised that | wanted to
see if there could be sone sort of comrunity
resol ution, because | didn't want to keep com ng
back and | didn't want it to appear that ABRA is
har assi ng est abl i shnents.

So you know, | did tell himthat |I'm
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going to go again and speak with the other

est abl i shnent, ABC establi shnent and see what
their rendition of -- what's going on. And
which they admtted this is what they were
doing. They did admt that they were dunping --
j ust dunping trash.

So you know, | told themthat | was
going to not nonitor the area as far as trying
to come out and filing -- you know, in turn try
to educate and try to turn this thing around.

So outside of that, | think, at this point in
time, the other establishnent had gotten anot her
dunpster, which is all the way to the end of the
al l eyway, | believe.

MEMBER SHORT: At the end of the --

MEMBER SI LVERSTEIN: Say that again,
M. Jones?

| NVESTI GATOR JONES: The ot her
establ i shnment that was causi ng sone of the
i ssues, fromwhat | understood, they had gotten
anot her dunpster, which is the |last one at the

end of the alley.
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MEMBER SHORT: So they own this?

| NVESTI GATOR JONES: Yes, sir, all
the way on the left. This is what they told ne.
So and again, this is a very narrow all eyway.
It's not nuch space to naneuver. There is not -
- there is not any nore space where you can, you
know, stick dunpsters or those types of things.
So outside of trying to | ock your container,
there is really nothing el se you can do.

MEMBER SHORT: Ckay. Well, fromthe
very first time you had been there on the
Cct ober date, the 22nd, until this date, the
12/18, were there any inprovenents? | can see
sone lighting in the picture. But were there
any inprovenents at all?

| NVESTI GATOR JONES: Now, agai n,
from October to Decenber when | nade the second
advi senent, M. Koll did advise as to the things
that hey had done. They had gotten new
containers. He said that they tried to |abel
the containers and those types of things. For

me, it was going in to do the advisenent and |
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was novi ng on.

So | couldn't tell you anything el se
that they may have done, that's the extent of ny
knowl edge of this situation.

MEMBER SHORT: But it is your
testinony you saw rats the very first tine you
went out ?

| NVESTI GATOR JONES: Yes, sir.

MEMBER SHORT: And then rats again
t he second tinme?

| NVESTI GATOR JONES: Yes, sir.

MEMBER SHORT: Thank you. That's
all | have, Madam Chair.

CHAI RPERSON M LLER: kay. Qhers?
M . Rodriguez?

VEMBER RCDRI GUEZ:  Yes. M. Jones,
agai n, thank you for your effort.

| NVESTI GATOR JONES: Yes, sir.

MEMBER RODRI GUEZ: Do they have
caneras that can oversee the trash area or their
security?

| NVESTI GATOR JONES: | have no i dea,
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sir. Wuen -- alot of tinmes when we do these
nonitoring efforts, we are kind of going in. W
are doi ng advi senments and we are noving on to
the next area. So | couldn't tell you if they
have caneras or not.

MEMBER RODRI GUEZ: |I'Il reserve ny
guestion then for the other party. And thank
you, Ssir.

| NVESTI GATOR JONES:  Yes.

CHAl RPERSON M LLER: Others? M.
Jones?

MEMBER JONES: Thank you, Madam
Chair. Really quickly, Investigator Jones,

t hank you for the report.

| NVESTI GATOR JONES: Yes, sir.

MEMBER JONES: Did you -- | think
you indicated this, but just for clarification
pur poses, did you -- on the night of 12/18, did
you wal k down the all eyway beyond the entrance
to the all eyway?

| NVESTI GATOR JONES: No, sir.

MEMBER JONES: Ckay. And for
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further clarification, for the dunpster in
guestion that is direct -- in |ooking at Exhibit
2 that is directly to the right of the dunpster
that is chained up --

| NVESTI GATOR JONES: Yes, sir.

MEMBER JONES: -- at the tinme when
you were physically in front of or near that
dunpster, could you clearly read what that |abe
said, although we can't read it in this
parti cul ar phot ograph?

| N\VESTI GATOR JONES: | couldn't read
it and I'Il be honest with you, | was standing
at the nmouth of the alleyway.

MEMBER JONES: Yes.

| NVESTI GATOR JONES: And this
picture was actually -- it's further away than
what it appears.

MEMBER JONES: Appears.

| NVESTI GATOR JONES: Yes, sir.

MEMBER JONES: Got it. So objects
in -- gotcha, gotcha.

| N\VESTI GATOR JONES: Yes, sir.
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MEMBER JONES: Ckay. Thank you very
much, sir. That's all | have. Thank you, Madam
Chai r.

CHAI RPERSON M LLER: Okay. Qhers?
M. Jones, did you nonitor this establishnment
for trash in between Cctober and Decenber?

| NVESTI GATOR JONES: No, ma'am

CHAl RPERSON M LLER: Ckay. And |
want to commend you for your efforts with
respect to recognizing that this was a comunity
issue. And | just want to ask you just a little
bit nmore about that, whether -- how successf ul
is -- has it been or what could you do, you
know, to solve this type of community issue?

| NVESTI GATOR JONES: I'mtrying to
do this in multiple areas around the city. This
one is alittle harder than a |ot of the other
areas, just because of the |ocation of the
dunpsters and the, | guess, |ack of space. So
again, you know, my thing was to try to do the
educational piece and to try to figure out,

okay, what can we do to try to figure this whole
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t hing out versus com ng down and to keep j ust
doi ng viol ations, because | don't think that's
fair.

CHAl RPERSON M LLER:  Yes.

| NVESTI GATOR JONES: So - -

CHAl RPERSON M LLER  Be careful wth
t he m ke.

| NVESTI GATOR JONES: l"msorry, |
didn't nean --

CHAI RPERSON M LLER:  It's sonebody.

M5. BABIN. Ch, | apol ogize that was

CHAl RPERSON M LLER: Ckay. Go
ahead.

| NVESTI GATOR JONES: Wl |, the other
establishment admitted to the things that they
were doing. You know, they admitted that they
had just an influx of trash and they were just
trying to get the stuff out of the restaurant
and that type -- those types of things.

They, you know, at that point in

time, told ne that they woul d get another
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34

dunpster, which | see that they have. Wll, at
| east it | ooks like there is nore dunpsters than
there was in Cctober.

CHAl RPERSON M LLER:  Yes.

| NVESTI GATOR JONES: And at this
point, it didn't appear that, although the tops

are up, the trash was as egregious as the first

tinme.
CHAl RPERSON M LLER: Ri ght.
| NVESTI GATOR JONES: |'ll say that.
CHAl RPERSON M LLER:  Yes.
| N\VESTI GATOR JONES: So there are
sonme things that we could still talk about,

maybe | ocking certain things, those types of
things, but it looked like it was a little -- it
was a |l ot cleaner than the first time | had
tal ked to them

CHAl RPERSON M LLER:  So is it --
wi t hout mentioni ng any names though, this
particular alley has two ABC establishnents
using it or nore than that?

| N\VESTI GATOR JONES:  It's two that |
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know of .

CHAl RPERSON M LLER:  Yes.

| NVESTI GATOR JONES: So it could be
nore. |'mnot sure.

CHAl RPERSON M LLER:  Yes.

| NVESTI GATOR JONES: But it's
definitely two though.

CHAl RPERSON M LLER:  Ckay.

| N\VESTI GATOR JONES: And one has an
extrenmely high vol une.

CHAl RPERSON M LLER: Right. kay.
Ckay. | don't have any other questions.

MEMBER JONES: Just a quick foll ow
up, Madam Chair.

CHAl RPERSON M LLER:  Yes.

MEMBER JONES: | think you have
spoken to this, Investigator Jones, but just to
make sure |'mclear, the general nanager did not
deny -- well, excuse nme. Wen you went back to
t he establishnent on Decenber 19th and you

presented the photograph and you indicated the

reason why you were there, and just to make sure
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l"mclear, did you clearly indicate the reason
why you were there on Decenber 19t h?

| NVESTI GATOR JONES: Yes, sir.

MEMBER JONES: Ckay. Did you show
t he photograph to the general nanager?

| NVESTI GATOR JONES: Yes, sir.

VMEMBER JONES: Did the general
manager, at any point, deny or speak to the fact
that that was not their trash receptacle or
recycling bin?

| NVESTI GATOR JONES: Not that | can
recal | .

MEMBER JONES: Thank you very much.
Thank you, Madam Chair.

CHAl RPERSON M LLER:  Ckay.
Questions on Board questions?

M5. GEPHARDT: | just have a brief
guesti on.

CHAl RPERSON M LLER:  Ckay.

REDI RECT
M5. GEPHARDT: So despite the

i mprovenents that M. Koll talked to you about
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that they have been nmaking in the alley, did he
have an expl anation for why the dunpster | ooked
the way it did that night in this photograph?

| NVESTI GATOR JONES: Not that | can
recall, no.

M5. GEPHARDT: Ckay. That's all |
have.

CHAl RPERSON M LLER:  Al'l right.
Anything else? Al right. Then you can be
excused.

| NVESTI GATOR JONES: Thank you.

CHAI RPERSON M LLER:  Thank you very
much.

CHAl RPERSON M LLER: Ckay. Does
t hat concl ude your case, Ms. Cephardt?

MS. GEPHARDT: Yes, it does. Thank

you.

CHAl RPERSON M LLER  Al'l right. Ms.

Babi n?
M5. BABIN. We would like to call
Peter Koll back up to the w tness stand.

CHAl RPERSON M LLER  Ckay.

Neal R. Gross and Co., Inc.

37

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Wher eupon,

PETER KOLL
was called as a witness by Counsel for the
Li censee, and having been first duly sworn,
assunmed the w tness stand and was exam ned and
testified as foll ows:

MR KOLL: | do.

CHAl RPERSON M LLER: Ckay. Thank
you.

DI RECT EXAM NATI ON

M5. BABIN. Could you identify
yourself for the record, please?

MR, KOLL: Peter Koll, P-E-T-E-R K-
O L-L, General Manager of Red Apron/The
Parti san.

M5. BABIN. M. Koll, could you
describe the regularity in which the dunpsters
are place in the same order in the alley?

MR KOLL: After every trash pickup
it can vary. Typically, at this point, the
orange trash receptacles are all placed in the

back of the alley and the green recycling bins
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are place in the front.

M5. BABIN. Are there any
i dentifying marks by the -- by Decenber were
there any identifying marks that | abel ed
dunpsters as ours particularly?

MR, KOLL: Al of our dunpsters have
been | abel ed with The Parti san Recycling or The
Parti san Trash.

M5. BABIN: And that was the case on
Decenber 18t h?

MR, KOLL: Yes.

M5. BABIN. Do you see anything on
this dunpster that identifies it as a Partisan
dunpster?

MR. KOLL: The labeling on the
dunpster, | could -- do not see anything that is
reflective of our |abeling.

M5. BABIN. Did you -- when you
spoke to -- you had a conversation with
| nspect or Jones, who we very nuch appreciate is
trying to help us solve what is an onerous

problem for us and the community, did you tel
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M. Jones that this was definitely our dunpster?
MR KOLL: | don't know.
M5. BABIN. And did you think at the
time it was definitely our dunpster?
M5. GEPHARDT: Leadi ng questi ons.
M5. BABIN:. Wuld you speak to
whet her or not you -- your opinion on the
ownership clarity of this dunpster?
MR KOLL: When he showed ne the
pi cture, we began di scussing the issues that we

were continuing to have and we, from what |

recall, just chatted about it while we were
still within the restaurant.
M5. BABIN. Ckay. | would like to

call your attention to Defense Exhibit No. 3
fromthe last hearing. Do | need to do anything
to reenter that?

CHAl RPERSON M LLER:  Ckay.

(Wher eupon, the above-referred to
docunment was nmarked as Licensee Exhibit No. 3
for identification.)

M5. BABIN:. Wiich is this picture
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ri ght here.

MS. GEPHARDT: Oh.

M5. BABIN. This is part of the
other -- an exhibit fromthe other case.

M5. GEPHARDT: Ch, okay. Again, |
just renew ny objection on that one, just
because it's not dated.

CHAl RPERSON M LLER:  Ckay.

M5. BABIN. M. Koll, did you have
an opportunity to check the dates?

MR KOLL: No.

M5. BABIN. Ckay. Could you just
briefly descri be what the order of the dunpsters
are in this case? Wat is to the left of the
dunpster that is nmarked The Parti san?

MR, KOLL: So the orange dunpsters
are all located in the back of the alley past
t he side entrance door to our restaurant.

M5. BABIN. And what is to -- and so
what is to the left of that dunpster?

M5. GEPHARDT: Just | eading

guesti ons.
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M5. BABIN. Could you just tell us -

M5. GEPHARDT: Very directive.

CHAl RPERSON M LLER:  What's to the
| eft of themis |eading?

MS. GEPHARDT: No, | nean, she is
asking him you know, pointed one-word answers.
They are | eadi ng.

CHAl RPERSON M LLER: Ckay. |'m
sorry, | just -- that didn't sound like a

| eadi ng question, what's to the left of the

picture. |Is that what you sai d?
M5. BABIN. |'masking what is to --
well, M. Koll can probably answer the question.

CHAl RPERSON M LLER:  Ckay.

MR, KOLL: In the picture on The
Partisan trash can is on the right and the
separate trash can is on the left hand side.

M5. BABIN. And have you seen
pictures earlier that depicted a different
or der?

MR, KOLL: Yes.
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M5. BABIN:. And is this -- and can
you descri be how this appears in relation to the
order of the earlier pictures?

MR KOLL: This is a different order
than the one in the photo.

M5. BABIN. So in your experience,
do you have an opinion on the regularity of the
order of the dunpsters?

MR, KOLL: As | nentioned earlier,
they can vary with the individual |ocation of
each dunpster.

M5. BABIN. And is there trash -- or
can you describe the condition of the dunpster
in this picture?

MR KOLL: One is |abeled Partisan
Trash is conpletely closed. The one that is not
is overfl ow ng.

M5. BABIN. And in the -- |I'm going
to refer your attention back to the picture on
t he-- on Decenber 18th, is there any trash on
the ground in this picture? Can you describe

the conditions of the ground as you see themin
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this picture? 1s do you recall themthe night
you | ooked at the picture?

MR, KOLL: The grounds appear --

CHAl RPERSON M LLER: What was the
guestion you asked hinf

M5. BABIN:. |'m asking him
essentially to describe whether or not there is
trash on the ground. But --

CHAl RPERSON M LLER:  And what is he
| ooki ng at?

M5. BABIN:. He is |ooking at the
advi senent phot ogr aph.

CHAI RPERSON M LLER:  Okay. Decenber
18t h?

MR KCOLL: Yes, ma'am

CHAl RPERSON M LLER:  Ckay.

MR KOLL: Al of the trash seens to
be contained within or on top of the dunpsters
in the alley.

M5. BABIN:. And what -- after --
coul d you describe the chain of events that |ed

us to change the style of dunpster that we dunp
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trash into and the time |ine?

MR, KOLL: Certainly. So after M.
Jones first visit on -- in October the 25th |
believe is when he cane the first tinme, he made
recommendati ons to | abel our dunpsters and
switch over to netal containers that would help
better contain trash and trash overflow as wel |
as potential rodent infestation of the
i ndi vi dual dunpsters.

In the tine that it took for himto
cone back about a nonth and a half |ater, on
Decenber 18th, the dunpsters were both | abel ed
as well as our two dunpsters, both trash and
recycling had been switched over to netal.

M5. BABIN. So ny final question for
you, on -- when M. -- when Inspector Jones cane
back, our dunpsters were no |onger plastic?
Were they plastic or netal dunpsters?

MR, KOLL: They were netal.

M5. BABIN. Ckay. | have no further
guesti ons.

CHAl RPERSON M LLER  Okay. Cross?
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MS. GEPHARDT: Yes.
CROSS- EXAM NATI ON
MS. GEPHARDT: M. Koll,
| nvestigator Jones testified that he entered
your establishnent after the picture he took on
Decenber the 18th. He stated that you didn't
deny that that was your dunpster. |Is that true?
MR, KOLL: That | did not deny it
was our dunpster?
M5. GEPHARDT: He said when he
wal ked in your establishnment, he showed you the
phot ograph, | guess on his iPad, and he said
yes, he didn't deny that this was his dunpster.
MR, KOLL: | don't recall being
asked directly if it was our dunpster or not.
M5. GEPHARDT: You had expl ai ned
that you had nade a | ot of inprovenents. You
got a netal dunpster versus a plastic dunpster
totry to remedy the situation. Can you explain
why your dunpsters look like this on that
eveni ng?

M5. BABIN. (Objection. He did not
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say this was our dunpster.

CHAI RPERSON M LLER.  (bj ecti on what ?

M5. BABIN: | don't believe he
stated that this was our dunpster. Are you
tal ki ng about Exhibit 2 for the --

M5. GEPHARDT: Exhibit 2 for -- yes,
on Decenber 18th, Exhibit 2.

M5. BABIN. | don't --

CHAI RPERSON M LLER: Ckay. | would
say this. | think that he can say that. He
shoul d be answering the questions. You think
she is mscharacterizing the testinony?

M5. BABIN: Yes. H never said this
was our dunpster. |Is that what you were going
to say?

MS. GEPHARDT: Well, so -- what's
the -- sois it -- let nme ask this.

CHAI RPERSON M LLER  Ckay.

M5. GEPHARDT: |Is this your
dunpster? This is -- I'mreferring to Exhibit
2. I'mreferring to the dunpster next to the
orange one with a chain on it.
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MR KOLL: | can't tell what the
| abeling is on that dunpster.

M5. GEPHARDT: But just by the
position, is this your dunpster?

MR, KOLL: As | nentioned before,
positioning varied often.

M5. GEPHARDT: So but when
| nvesti gator Jones entered and tal ked to you
about the litter and the trash problem did you
just think he was tal king about sonebody el se? |
mean, what did you think he was -- why was he
bringing that to your attention?

MR KOLL: | was aware of the
situation of overflowing trash in general in
that alley. Wen he cane in, we had a
conversation about the steps that he had
suggested we take and the ones that we did. W
al so tal ked about the continued issues that we
were having with other establishnents.

M5. GEPHARDT: Did he tell you at
any tinme during that conversation that you were

in violation that evening?
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MR. KOLL: He said that the alley --
that the dunpsters in the alley were in
vi ol ati on.

M5. GEPHARDT: COkay. One nonent.
Ckay. That's all | have. Thank you.

CHAI RPERSON M LLER: Okay. Board
guestions?

MEMBER SHORT: Madam Chair?

CHAl RPERSON M LLER:  Yes, M. Short?

MEMBER SHORT: M. Koll, again, how
| ong have you been in business there at that
| ocation?

MR KOLL: Since March of 2014.

MEMBER SHORT: \When you purchased
that business, did this alley |ook |ike that?

MR, KOLL: It |ooked simlarly.

MEMBER SHORT: And do you -- did you
have a plan to inprove it or inprove the
situation or try to help the situation? As a
busi nessman, you said you purchased it in March
of --

MR KOLL: | --
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MEMBER SHORT: -- '14.

MR, KOLL: -- did not personally --

MEMBER SHORT: -- and you said it
| ooked - -

MR, KOLL: -- purchase the business.

MEMBER SHORT: Excuse ne?

MR KOLL: | did not -- | don't
personally own this business. |'mthe general
manager .

MEMBER SHORT: \When you started
wor ki ng there as general manager, did the alley
| ook |ike this?

MR. KOLL: This being the picture
and --

MEMBER SHORT: Well, either picture
fromthe first incident you had with Inspector

Jones and the second picture.

MR, KOLL: It |ooked simlarly, yes.

MEMBER SHORT: WAs that acceptable
to you?
MR, KOLL: No, sir.

MEMBER SHORT: Did you do anything
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totry to cure that situation? And if you did,
what ?

MR, KOLL: W took steps to contain
our trash.

MEMBER SHORT: Ckay. Tell nme what
t hose steps were? |'mlooking at the picture.
And as | look at the picture will you tell ne
fromthe very first one and this one what you
di d, what steps you took?

MR, KOLL: Are you asking if | felt
responsi ble to clean up and existing issue from
anot her establi shnment ?

MEMBER SHORT: |'m asking you as a
responsi bl e busi ness person in Washi ngton, D.C. ,
yes, | am asking that question.

MR, KOLL: No, | do not feel it is
our responsibility to contain soneone el se's
trash.

MEMBER SHORT: Ckay. Again, you are
famliar with the laws and rules as you are a
general nmanager, correct?

MR, KOLL: Yes, sir.
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MEMBER SHORT: Again I'll read 25-
726, control of litter. And it says that a
|icensee will take all the necessary steps, just
par aphr asi ng - -

MS. BABIN. Paraphrasing, yes.

MEMBER SHORT: -- and that they wl|
in their imediate environnent.

MR, KOLL: Ckay.

MEMBER SHORT: Does that apply to
you?

MR, KOLL: Yes, sir.

MEMBER SHORT: Ckay. So if it
applies to you, what have you done, especially
si nce Inspector Jones has been there, to help
cure the situation?

MR. KOLL: W have tightened up the
regularity in which we check the condition of
the alley. W have switched over to neta
dunpsters. W have | abel ed our dunpsters. And
we have participated in the community
conversations that he had suggested we partake

in to make sure that all of the establishnents
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are paying attention to the cleanliness of the
al | ey.

MEMBER SHORT: Ckay. And you
testified earlier that your trash pickup is only
once a day, correct?

MR, KOLL: Yes, sir.

MEMBER SHORT: Do you think if you
had multiple trash pickups it would help the
situation?

MR, KOLL: Wth regards to our
trash?

MEMBER SHORT: Yes, with regards to
your trash.

MR KOLL: | don't believe that our
trash is full by the appropriate tine that a
second pi ckup woul d nake any difference.

MEMBER SHORT: So if you don't think
it is going to make a difference, you haven't
made any changes, again, I'll ask is this
acceptable to you?

MR KOLL: | believe | answered

that. W have nmade several changes.
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MEMBER SHORT: Have the changes nade
a difference?

MR, KOLL: Yes, sir.

MEMBER SHORT: Tell me what. Tell
me some of the differences?

MR, KOLL: There is significant
reducti on of any rodent population in that area.
There is very rarely, if ever, trash on the
ground or around the dunpsters. The dunpsters
t hensel ves are frequently, if not always, shut.
| don't know what else --

MEMBER SHORT: | nvestigator Jones
testified that he saw rats runni ng out of that
alley the first tinme he went and he saw rats
com ng out the second tinme. And these pictures
woul d indicate that it would be not a probl em at
all for rats to get in and out of these trash
cans. Do you think he was not telling the
truth?

MR. KOLL: That's not --

MEMBER SHORT: Excuse ne?

MR, KOLL: That's not at all --
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that's not what | said.

MEMBER SHORT: | didn't say what you
said. | said Investigator Jones said he saw
rats the very first time he cane. He sawrats
the second tine he cane. You said -- you nade a

comment about rats. What was your comrent about

rats?

MR KOLL: | said that the
i nfestation had conplete -- | had -- had
reduced.

MEMBER SHORT: Thank you, M. Koll.
That's all | have, Madam Chair.

CHAl RPERSON M LLER: Ckay. M.
Rodri guez?

MEMBER RODRI GUEZ: Yes, sir. Dd
you ever think of using canvas back there?

MR, KOLL: Honestly, it was not
sonet hing that crossed our mind. After
conversations with M. Jones about his
recommendations, we -- | felt those were good
steps. They were conming from soneone who

clearly knew about these situations and |
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t hought that follow ng his gui dance was probably
t he best way to approach the situation.

MEMBER RODRI GUEZ: So you're sayi ng
you t hought about it?

MR, KOLL: No, | did not think
about .

MEMBER RODRI GUEZ:  You did not think
about it. GCkay. So have any of the city's rat

control people been there? And when was the

| ast time?

MR, KOLL: | honestly can't renenber
the last tinme. | know we have seen them at sone
point this year. | believe in the spring when a

| ot of the comunity conversation started, but |
don't recall exactly when it was.

MEMBER RODRI GUEZ: Did you ever
think of calling themto cone in?

MR. KOLL: W spoke with our
exterm nating conpany as well as with the people
who cane by.

MEMBER RODRI GUEZ: (Ckay. That's al

| have.
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CHAl RPERSON M LLER: Others? M.
Al berti?

MEMBER ALBERTI: H, M. Koll. 1"l
try to keep this quick and forgive ne if | ask
guestions that we have already -- you have
al ready answered. | need to go over sone of it.

So this was Decenmber 18, 20147

MR, KOLL: Yes.

MEMBER ALBERTI: How -- what attenpt
had you made, at that point in tinme, to nake
your receptacles identifiable?

MR, KOLL: W printed signs that had
our business nane as well as trash and recycling
to differentiate the two. We |am nated them and
used duct tape to secure themto the
recept acl es.

MEMBER ALBERTI: Ckay. How nany
receptacles are you responsible for? And by
that, | nmean, | guess you rent themfromthe
trash conpany, so how many are supplied to you?

MR, KOLL: W have the one recycling

and t he one trash.
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MEMBER ALBERTI: Ckay. Describe
t hat | abel for ne.

MR, KOLL: Certainly. It is white
paper, black labeling or black lettering,
probably 64.1, if | were to take a guess.

MEMBER ALBERTI: Ckay. | get the
| dea.

MR, KOLL: Yes. It says Partisan on
top and then trash on the bottom or recycling on
the bottomas indicated, | believe, in Exhibit
3.

MEMBER ALBERTI: And so where are
t hose signs affixed? You always get the sane

recept acl es back, don't you, fromthe trash

conpany?

MR, KOLL: Yes, sir.

M5. BABIN. Is that correct?

MR, KOLL: Yes.

MEMBER ALBERTI: Ckay. So they be
fi xed ones and you -- they be there. \When were

they affixed prior to this?

MR KOLL: [I'msorry?
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MEMBER ALBERTI: Prior to -- when
was the first tine you affixed those labels to
the trash cans?

MR KOLL: Wthin a week after M.
Jones made his first visit in Cctober.

MEMBER ALBERTI: Ckay. So it was
several weeks before --

MR, KOLL: Yes, sir.

MEMBER ALBERTI: -- the incident we
are tal ki ng about ?

MR, KOLL: Yes, sir.

MEMBER ALBERTI: And where are those
| abel s af fi xed on each of those receptacl es?

MR KOLL: There is one in the
center of the front and one on each of the top
| i ds.

MEMBER ALBERTI: One on the top?

MR, KOLL: On the lids, yes.

MEMBER ALBERTI: Wen you say
center, direct center, off to the side, where
would it be?

MR KOLL: In the center.
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MEMBER ALBERTI: |Is there only two
| i nes on your sign?

MR, KOLL: Yes, sir. Just two words
Parti san Trash or Partisan Recycling.

MEMBER ALBERTI: Ckay. | have no
further questions.

CHAI RPERSON M LLER: Okay. Qhers?
kay. | have a few followup. Al right. So
the statute speaks in terns of taking reasonable
measures to ensure that litter is properly
di sposed of in the inmediate environnent of the
establ i shnment.

So since M. Jones visited you in
Oct ober, | believe you testified that you -- did
you change both of your receptacles to netal or
j ust one?

MR, KOLL: Yes, both of them

CHAl RPERSON M LLER: Both. Ckay.

So you changed to netal because that was nore
efficient in keeping out the rodents, right?

MR, KOLL: As well as containing the

top of the trash can, yes.
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CHAl RPERSON M LLER:  All right. And
al so being heavier for others to lift?

MR KOLL: Correct.

CHAI RPERSON M LLER. Ckay. That you
| abel ed your receptacl es?

MR KCOLL: Yes, ma'am

CHAl RPERSON M LLER: Ckay. And that
you participated in some community conversations
to resolve this?

MR. KOLL: Not nme personally, but
soneone fromthe restaurant, yes.

CHAI RPERSON M LLER. Okay. Can you
just elaborate on that a little bit nore? Like
who participated in the comrunity conversations?
| nmean, did the ANC participate or did -- was it
just the businesses or ABRA or who participated?

MR, KOLL: | thought at the tinme
that it was ABRA-organi zed, but | could be
m staken. The director of operations for our
group went to multiple neetings with other
busi nesses in the area as well as, | believe, a

representative fromthe office building on that
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corner that shares that alleyway with us. And
the residential area or residential building
that is up the street fromthe other ABC
establishment that shares the alley with us.
And they discussed the steps that we have all
taken to help alleviate the rodent situation.

CHAI RPERSON M LLER Did you -- so
you didn't participate, so you are not exactly
sure who partici pated?

MR, KOLL: | did not personally
parti ci pate.

CHAl RPERSON M LLER  Yes. Did sone
Governnment officials participate? Like DCRA or
sonebody to say, you know, this is --

MR KOLL: | amnot 100 percent sure
of who was there as far as a CGovernnent
representative.

CHAI RPERSON M LLER. Ckay. And are

they still continuing?
MR, KOLL: | don't believe that they
are. | don't believe they have held one since

the end of the spring or the early sumrer.
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CHAI RPERSON M LLER.  So according to
this picture, which is Exhibit 2 in this case --

MR KCOLL: Yes, ma'am

CHAI RPERSON M LLER:  -- it appears
that, to ne, things are better, but there is
still a problem

MR KCOLL: Yes, ma'am

CHAl RPERSON M LLER:  Al'l right.
That's basically it. And so are there any
sol utions being addressed to resolve this
probl enf?

MR, KOLL: We were in the process of
it fromthe original recommendati ons from
Cct ober from M. Jones.

CHAl RPERSON M LLER: Ckay. So what
else is a solution here? | nmean, | heard you
say that, you know, it's netal. Sonebody got an
extra trash receptacle, M. Jones said. But it
| ooks like there is still a problem

MR, KOLL: So there is an open sewer
grating at the very front of that alley that was

requested, | believe it was with the ANC, but |
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could be m staken, to put a different style of
grating over it, so that rodents couldn't cone
up through the sewer into that alley as well as
perm ssion to get the alley repaved. | don't
know what any of that has led to.

CHAI RPERSON M LLER. Ckay. So as
far as -- let's presune -- and |I'm not saying
that this is fact. Let's presunme this is your
trash receptacle and sonebody else is putting
trash init. |Is that problem being addressed in
t hese community conversations or sone other way?
| nean --

MR. KOLL: It had been, yes.

CHAl RPERSON M LLER: Okay. So this
pi cture was taken Decenber 18th?

MR KCOLL: Yes, ma'am

CHAl RPERSON M LLER: 20147

MR, KOLL: Yes.

CHAl RPERSON M LLER |Is there a
probl em now in your view? | nean, is this |like
history? | nean this is the case we are | ooking

at, but ny question really goes to whether since

Neal R. Gross and Co., Inc.

64

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Decenber conversations are continuing or actions
are continuing that have actually been
successful ?

MR. KOLL: Most of the issues have
been alleviated. As | nentioned, the rodent
i nfestati on has | evel ed, al nbst nonexi st ent.

And the dunpsters nost of the tinme, if not all
of the time, seemto be separated to deal with
the trash for each establishnment as indicated.

CHAI RPERSON M LLER.  Are there any
ot her steps that you could take, at this point,
to inprove the situation of your trash?

MR, KOLL: Yes. As he nentioned, it
Is possible to lock the receptacles with chains
and | -- yes, there are obviously continued
steps we coul d take.

CHAl RPERSON M LLER Wl |, do you
think it is continuing to be bad enough to
warrant that?

MR. KOLL: Fromthe progress | have
seen, | believe that it is progressing to a good

poi nt where nore steps are not necessary.
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CHAl RPERSON M LLER  Ckay. Al

right.

MEMBER ALBERTI: | have --

CHAl RPERSON M LLER:  Yes, M.
Al berti?

MEMBER ALBERTI: -- a question. So,
M. Koll, you told ne before that you have two

receptacles, right, trash receptacle --

MR, KOLL: And recycling.

MEMBER ALBERTI: Recycling is always
green and trash is?

MR KOLL: Orange.

MEMBER ALBERTI: And once you | abel
them you get -- you always get the sane
recept acl es back?

MR, KOLL: Yes.

MEMBER ALBERTI: So once it's

| abel ed, then it's consistent for you from day-

t o- day?

MR, KOLL: Yes.

MEMBER ALBERTI: | want to draw your
attention to Exhibits 2 and 3 from-- that were
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part of our evidence fromthe previous case.
MR, KOLL: Ckay.
MEMBER ALBERTI : They were defense
Exhibits 2 and 3. And --
CHAI RPERSON M LLER:  Well, wait a

second. Wit a second. |'"'mnot sure that that-

M5. GEPHARDT: Wait. (Objection.
They have not adm tted those exhibits.

CHAl RPERSON M LLER: I n this case.

M5. GEPHARDT: In this case.

MEMBER ALBERTI: Al right. And

they are not part of our adm nistrative record,

| guess.
M5. GEPHARDT: That's right.
MEMBER ALBERTI: Ckay. So all
right, | have no further questions.

CHAl RPERSON M LLER: Okay. Any
ot her Board questions? Al right. Questions on
Board questions?

M5. BABIN. Al right.

REDI RECT
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MS. BABIN. M. Koll, can we | ock
ot her people's dunpsters?

MR, KOLL: | would imagi ne not.

M5. BABIN. Are you overfl ow ng our
dunpsters with our trash?

MR, KOLL: No, ma' am

M5. BABIN. Are we putting trash on
the ground in front of the dunpsters?

MR KOLL: No.

M5. BABIN. Could we arrange for a
pi ckup of the other business' dunpsters?

MR KOLL: No.

MS. BABIN: So as a businessman, do
you think that there is really any viable way to
force our neighbors to conply with -- or can you
t hink of viable ways to force our neighbors to
conply with trash regul ati ons?

MR KOLL: Not outside of what our
ability is.

M5. BABIN:. And just to be clear,
our dunpsters in the pictures that we have seen

and in your experience, have they been
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overfl ow ng since | ast Cctober?

MR, KOLL: It was nore consistently
-- sorry, less consistently an issue fromthe
visit fromCQctober. And it is alnost entirely
al | evi at ed.

M5. BABIN. And how frequently have
you been taking pictures? And so in other
wor ds, how frequently are you observi ng whet her
or not our dunpsters are overflowing in the
eveni ng?

MR, KOLL: At this point, probably
four to five tinmes a day.

M5. BABIN. Ckay. No further
guesti ons.

CHAl RPERSON M LLER:  Ms. Gephardt?

M5. GEPHARDT: OCh, nothing. [|I'm
sorry, what were you asking?

CHAI RPERSON M LLER: Do you have any
guestions on Board questions?

M5. GEPHARDT: No, no, thank you.

CHAI RPERSON M LLER  Okay. |'mjust

ki nd of curious, you have been taking pictures
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four or five tines a week?

MR, KOLL: | have been checking on
t he all ey.

CHAl RPERSON M LLER:  On.

MR, KOLL: Qur staff has really been
trying to take periodic pictures to record these
things, that | was taking between the tine of
| nspector Jones' first visit and, | believe, the
| ast one was probably around March of 2015.

CHAI RPERSON M LLER:  So wel |, okay,
| et me just ask you about that picture of
Decenber 18t h.

MR KCOLL: Yes, ma'am

CHAI RPERSON M LLER.  Not know ng or
not sayi ng whose these are, whose trash
receptacles these are, is this picture an
aberration? Is it -- how does it conpare to
your pictures or your visits of the trash every
day?

MR KOLL: That's -- at the tine, it
did resenbl e the standard.

CHAl RPERSON M LLER  Ckay. Al
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right. So you are saying that at the tine, this
pi cture shows that there was still a problem
This is not unusual. But since then it has
gotten much better?

MR, KOLL: Yes.

CHAl RPERSON M LLER: Ckay. |'m
sorry, okay.

MEMBER ALBERTI: So --

CHAl RPERSON M LLER: M. Al berti?

MEMBER ALBERTI: -- | have sonme
guestions, may |?

CHAl RPERSON M LLER:  Yes.

MEMBER ALBERTI: It's unusual, but
si nce the door has been opened, I'll go there.

CHAl RPERSON M LLER:  Ckay.

MEMBER ALBERTI: So you guys, does
everyone -- do you have like a joint contract
with Tenley for trash receptacles or do all --
each -- whoever shares this alley, do you al
have separate contracts with Tenley for trash?

MR, KOLL: W have separate

contracts.
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MEMBER ALBERTI: Separate contracts.
So is it your understanding that Tenl ey woul d
come back and put your receptacles back in the
sanme spot ?

MR, KOLL: | --

MEMBER ALBERTI: | nean, how do they
know whi ch ones are yours to pick up?

MR. KOLL: They are both on the sane
pi ckup schedul e as far as |I'm aware.

MEMBER ALBERTI: Al right. So they
made no attenpt to put them back where they
think the custonmer that they are serving is or
somet hi ng?

MR KOLL: Not that | have seen. |
nmean, | can't really control how the garbage nen
conme and pick up their -- the recycling and the
trash and how they put them back.

MEMBER ALBERTI: Ckay. Very good.
Thank you.

CHAI RPERSON M LLER. Ckay. Do you
have any questions, in fairness, based on --

M5. GEPHARDT: | just have one quick
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guesti on.

CHAl RPERSON M LLER:  Ckay.

RECROSS

M5. GEPHARDT: But so, M. Koll, you
menti oned that you don't know where the garbage
men put the containers or the trash receptacles,
because you don't have any control over it, but
doesn't this picture with the arrangenent,
particularly of this first receptacle and the
second, aren't they exactly what we saw in
Cct ober 22, 20147?

M5. BABIN. (Objection.

M5. GEPHARDT: This is -- |I'm
referring to Exhibit No. 2.

M5. BABIN: | don't think he has the
knowl edge. He didn't take the picture.

CHAl RPERSON M LLER  WAit a second.
| think it is a fair question. They are both in
the record. And you are asking --

M5. GEPHARDT: |'mjust asking, you
know, you basically said that there is really no

order to it, but isn't this the exact sane
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series of this orange one with the chain and
then this green one next to it?

MR, KOLL: | can't speak for the
t hought process of the people who are picking up
the trash, but that one in the front of the
picture that is chained is the only one of that
type. So | inmagine it is easier for themto
replace it in the sane spot. Wereas, all of
the other receptacles are relatively containers
of same color and style.

M5. GEPHARDT: Ckay.

CHAl RPERSON M LLER: Ckay. Thank
you very nuch

MEMBER ALBERTI: You can ask themif
t hey have anything they want to put in evidence.

CHAl RPERSON M LLER: | was j ust
rai sing a point that you respondent, M. Koll,
made reference to dates on pictures on his phone
or sonething and you had objected to -- did you
object in this case?

M5. GEPHARDT: | objected to any

phot ograph that they submtted with no date.
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CHAl RPERSON M LLER: Wth no date.

M5. GEPHARDT: Because there is no
rel evance.

MEMBER ALBERTI: But they haven't
of fered any phot os.

CHAl RPERSON M LLER: That's -- but
you haven't offered any in this particular case.

MS. GEPHARDT: But wait, there was
one that was -- that she offered in evidence.

M5. BABIN:. We referred to this --
correct. W referred to this picture.

CHAl RPERSON M LLER:  There is one.
That's what | was -- there is one docunent that
hasn't been noved into evidence yet, | don't
believe. That's that one?

M5. BABIN: | believe |I have this.
W di scussed whether or not the order had
changed in this picture, because the order has
changed in this picture.

CHAl RPERSON M LLER:  But the
guestion is did you want to nove that into

evi dence?
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MS. BABIN: Yes, we would like to
nove this.

CHAI RPERSON M LLER. Ckay. And then
ny question just goes to Ms. Gephardt's
objection that it doesn't have a date. And then
M. Koll, | believe, had said | have the date on
ny phone.

M5. BABIN. M. Koll said that he --
Al right.

MR, KOLL: | --

M5. BABIN: -- had the date and al so
that he testified in the earlier hearing that he
had cont enpor aneous know edge of when he took
t he pictures.

CHAI RPERSON M LLER Okay. W are
tal ki ng about just this hearing --

MS. BABIN. | don't --

CHAl RPERSON M LLER:  -- so | just
wanted to --

MS. BABIN. Ckay.

CHAI RPERSON M LLER  The rel evance

of that picture is? Because | haven't
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consi dered whether to accept it again.

M5. BABIN:. The rel evance of this
picture is one of the main points of determ ning
-- really the only point left to determ ne
whet her or not that was our dunpster that is
viable is the order of the dunpsters. And this
order -- it shows a different order, does not
show the one with the chains next to our
dunpster or the alleged dunpster --

CHAl RPERSON M LLER:  Ckay.

M5. BABIN. -- that is overfl ow ng.
That's why | believe it's rel evant.

CHAl RPERSON M LLER: Ckay. We don't
know when it was taken?

M5. BABIN: | don't think that the
date of it matters, because the point is is that
the order changes all the tinme and that's what
M. Koll was saying that the order that they
drop and | eave the dunpsters, sonetines it is
predi ctabl e, but sonetines not.

CHAl RPERSON M LLER: Ckay. Okay.

M5. BABIN. And even if this was say
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taken the week of the dunpster violation or
three nonths later, it would show that the order
of the dunpsters changes. So | don't know t hat
the date is necessarily relevant. And that is -
- that speaks to whether or not we have properly
identified this as our dunpster.

CHAl RPERSON M LLER:  Ckay.

M5. BABIN: And therefore are
responsi ble for it.

CHAl RPERSON M LLER:  Ckay.

M5. GEPHARDT: | sustain ny sane
obj ecti on.

CHAl RPERSON M LLER:  Ckay.

M5. GEPHARDT: | just maintainit.

CHAI RPERSON M LLER:  All right. |I'm
going to accept that then as Respondent's
Exhibit No. 1 in this case.

(Wher eupon, the above-referred to
docurment was marked as Licensee Exhibit No. 1
and was received into evidence.)

MS. BABIN. Do | need to resubmt

it?
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CHAl RPERSON M LLER: Resubmit it?
Did you give it to soneone?

M5. BABIN. For this case, so you
have it?

CHAl RPERSON M LLER  Yes, yes, you
do, yes. kay. Anything else before we go to
closing? Al right. M. Cephardt, closing
t hen?

M5. GEPHARDT: Al right. Ladies
and gentlenen of the Board, again, this is a
very narrow case. As we tal ked about in the
| ast case, from October 22, 2014. The only
difference, well, the one of main differences is
this occurred on Thursday, Decenber 18, 2014.

A simlar scenario where
| nvesti gator Jones was doing a nonitoring of the
establishnments on D Street, N.W, for the
overflow of trash and rodent issues. And when
he cane upon Red Apron, he saw that there was
the green dunpster on the left hand side of the
all ey, which was overflowing. The |lid was open.

It was virtually an identical situation as he
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saw on Cct ober 22nd.

He went in to the establishnment and
talked to M. Koll. He said he showed M. --
M. Jones said he showed the phot ograph of the
alley to M. Koll and that M. Koll did not deny
that this was their dunpster.

So and if anything, he continued to
tal k about renmedi al neasures that he has taken,
t hings that he has done to hopefully renedy the
situation. And so | think that based on the
testi nony of Investigator Jones alone, that the
Gover nment has proved by a preponderance of the
evi dence that just by | ooking at that dunpster,
that Red Apron failed to take reasonable
nmeasures to ensure that litter was properly
di sposed of in the inmediate environnent of the
establ i shment, including adjacent alleys or
ot her public property imredi ately adjacent to
t he establishnment.

Just a couple of things. As | said
that M. Koll said that they have nade sone

| mprovenents and changes. However, as you see
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fromthe photograph, the lid is still open.
There is still trash piled up. M. Koll
testified here today that that picture
represented the standard at that tine.

As | nmentioned earlier, the
phot ograph that the defense tried to admt into
evi dence, | objected that it was rel evant and
that is because it as not necessarily taken on
Decenber 18th and they cannot show what the date
was. If it was taken on any other date but
Decenmber 18th, it is irrelevant. It doesn't
matter what they did after that to fix the
situation.

The other thing is it doesn't matter
whose trash it is when it cones to naintaining
your own dunpster. As | was saying in ny
earlier closing argunent, that if another
establishnment is dunping things in your
dunpster, then it is your responsibility to
renove it and do things like lock it or take
ot her renedi al measures to ensure that other

establishments are not dunping into your
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dunpster.

And even if for sone reason that
dunpster is not their dunpster, which I highly
doubt that it -- | highly believe that it is
their dunpster, the statute is very sort of
generous in what the responsibility is of a
| i censed ABC establishnent.

And that is that you have to take
reasonabl e neasures to ensure that the litter is
probably di sposed of in the inmmediate
envi ronnment of the establishnment including
adj acent alleys or other public property.

So it doesn't say fail to take
reasonabl e measures to ensure your dunpster is
clean. It is to take reasonable neasures to
make sure that, you know, it is sweeped and the
rodents are gone and, you know, that even though
your nei ghbor's dunpster |id m ght be up, you' ve
got to put, you know, it down.

O course, then go have a
conversation with your neighbor and say what the

heck? Wy are you not putting your dunpster |id
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down? But again, it is being sort of a good
citizen.

And | believe that is it and |
beli eve that the Government has nmet its burden
of proof in this case and | would ask that the
Board find that the licensee is guilty of Charge
1. Thank you

CHAI RPERSON M LLER:  Thank you.

Ckay.

M5. BABIN: 1'll call to mnd the
expressi on no good deed goes unpuni shed. And |
think that it is interesting here to contenplate
the scope with which the prosecutor woul d have
us go to in order to prevent our neighbor's
trash fromoverflowing. And | would really
strongly object as a business person, as soneone
who is called upon to take reasonabl e care that
actually renoving the overflow ng trash from our
nei ghbor's dunpster is not within our purview of
reasonabl e care.

| think that, you know, to do

busi ness has to have sone | evel of
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predictability and to actually say that we would
need to go over to our neighbor's dunpster,
close it, which as we can see fromthe photos,
our nei ghbor's dunpsters were uncl osable. There
IS no question as to whether or not Red Apron
was filling its own dunpsters up to overfl ow ng.

There is no trash on the ground in
these pictures. If we were -- if there was
trash in the alley in this picture, and I'm
tal ki ng about this specific case, you could nake
t he argunent that we needed to pick up that
trash. But there is no trash on the ground in
these pictures. There is only trash overfl ow ng
fromthe dunpster that cannot be positively
identified as ours.

And we know from | ooking at the
trash that is there, this trash that is
overflow ng in this dunpster does not belong to
us. And we really strongly feel particularly,
at this point, that you can no | onger say with
any certainty that this dunpster belonged to us.

W think it bel onged to our nei ghbor.
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W had -- as you can see in the
phot ographs that we discussed, that the
| nspector took, that we had gone to a | ot of
measures to make sure our trash receptacles were
not overflow ng and were not habitats for
rodents. And beyond that, it is not reasonable
to expect us to then care-take sonebody el se's
dunpst ers.

The dunpsters that we were using
were netal. This dunpster is not. Qur trash
dunpster is brown. This one is green. There is
not -- there doesn't seemto be any recycling in
this dunpster, so there is no issue of whether
or not this was actually recycling.

At this point, you know, when we
canme into this space and M. Koll, you know,
havi ng cone on at sone point as general nanager,
really has gone to a ot of effort to try to
keep this alley clean. And at this point, I
think it is a stretch to say that Red Apron did
not take reasonable care or care about the

contents of this alley, but that we did as nuch
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as we can as business owners to try to force our
nei ghbor into conpliance.

And one of those results resulted in
a dunpster that is no | onger overflowing with
our neighbor's trash. And that has been a
success and that we don't think beyond that
there is anything reasonabl e about asking us to
enpty their dunpsters.

And finally, just on the basic point
| do reiterate to get across to you on this
poi nt, there has been nothing in the evidence
that conclusively points to this dunpster as
ours. And I'msorry that probably m ght be the
sanme thing that our neighbor will be able to say
when they cone here, because | would like for
themto be held cul pable for this, because it's
very frustrating for us and we care a | ot about
t he all ey.

And that's an inportant thing that I
want to go on the record is that Red Apron cares
about its trash or we wouldn't be sitting here.

W woul d have just paid our fine and noved on,
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but we care about the condition of our alley.

We care about the fact that we care-take our
trash carefully. W don't produce gobs and gobs
of it. W don't use disposables. W recycle
our grease.

So, you know, we feel |ike we have
gone to actually above and beyond the duty and
that the prosecutor failed to show with any
certainty that this dunpster is ours or our
nei ghbors. And, therefore, we cannot be held
responsible for its contents based on that. |If
they can point to this, then we would be having
a different discussion about whether or not what
is init, not belonging to us, was our
responsi bility.

And as | stated earlier, in addition
to the fact | don't think that this has been
proved conclusively, | also don't think that,
you know, when we |eave at 1:00 a.m and we
check our trash and it is not overflow ng, that
there is a whole Iot nore we can do. But we

woul d wel cone and we really appreciate and |
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think that is probably the thing that is
surprising to Peter at this point is that he has
wor ked cl osely with I nspector Jones and we feel

| i ke I nspector Jones has been exceptionally

hel pful and we appreciate his efforts.

And this is not in any way our -- or
havi ng anyone in contention with | nspector
Jones, but rather we feel |ike we have worked
hard to renedy the situation. And sonmehow our
efforts are now being inpinged as i nadequate and
we feel very disappointed in that.

But at the end of the day, we don't
think the Board has proved that we did not take
reasonabl e care or that these dunpsters are ours
or the prosecutor, | should say. But thank you
for letting us have our say so, we appreciate
it.

CHAl RPERSON M LLER: Ckay. Thank
you. Al right. Then the record is closed in
this case. And do the parties wish to file
proposed findings of fact and concl usi ons of |aw

or waive your right to do so?
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M5. BABIN. We would happily waive
our rights.

MS. GEPHARDT: Yes, we wai ve our
rights.

CHAl RPERSON M LLER:  Ckay.

M5. GEPHARDT: Not all our rights,
just that right.

CHAI RPERSON M LLER  Yes, okay. $So
| am now going to poll the Board for deliberate
on this case in closed neeting.

As Chai rperson of the Al coholic
Beverage Control Board for the District of
Col unbi a and in accordance with DC O ficial Code
Section 2-574(b) of the Open Meetings Act, |
nove that the ABC Board hold a cl osed neeting on
this case, which is Case No. 15-CWP-00059, Red
Apron Butchery/ The Partisan for purposes of
seeking | egal advise from our counsel and
del i berating upon the case.

|s there a second?

MEMBER SI LVERSTEIN:  Second.

CHAl RPERSON M LLER: M. Silverstein
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seconded the notion. 1'll now take a roll cal
vote on the notion before us now that it has
been seconded.

M. Brooks?

MEMBER BROCKS: | agree.

CHAl RPERSON M LLER: M. Al berti?

MEMBER ALBERTI: | agree.

CHAI RPERSON M LLER: M. Rodri guez?

MEMBER RODRI GUEZ: | agree.

CHAl RPERSON M LLER:  Ms. M ler
agr ees.

M. Silverstein?

MEMBER SI LVERSTEIN: | agree.

CHAl RPERSON M LLER: M. Short?

MEMBER SHORT: | agree.

CHAl RPERSON M LLER: Ckay. It
appears that the notion has passed by a 6-0-0
vot e.

| hereby give notice that the ABC
Board will hold this aforenentioned neeting in
cl osed session in the ABC Board conference room

pursuant to 2-574(b) of the Qpen Meetings Act
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and we will issue a decision in witing within
90 days.

M5. GEPHARDT: All right. Thank
you.

CHAl RPERSON M LLER: Ckay. Thank
you very nuch.

(Wher eupon, the Show Cause Heari ng
in the above-entitled matter was concl uded at

5:09 p.m)
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