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DISTRICT OF COLUMBIA
+ + + + +
ALCOHOLIC BEVERAGE  CONTROL BOARD
+ + + + +
MEETING 

þ----------------------------»
IN THE MATTER OF:            :
                             :
BEG Investments, LLC         :
t/a Twelve Restaurant &      :
Lounge                       : 
1123 H Street, NE            : Show Cause
Retailer CT                  : Hearing
License No. 76366            :
Case No. 12-CMP-00431        : 
ANC 6A                       : 
Violation of Settlement      :
Agreement; Failed to Comply  :
With Terms of the Board      :
Order No. 2011-289           :
þ----------------------------¼

                 AUGUST 7, 2013

            The Alcoholic Beverage Control

Board met in the Alcoholic Beverage Control
Hearing Room, Reeves Building, 2000 14th
Street, N.W., Washington, D.C., Ruthanne
Miller, Chairperson, presiding.
PRESENT
RUTHANNE MILLER, Chairperson

NICK ALBERTI, Member
DONALD BROOKS, Member 
MIKE SILVERSTEIN, Member
ALSO PRESENT
AMY SCHMIDT, OAG
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1               P-R-O-C-E-E-D-I-N-G-S

2                                       10:48 a.m.

3             CHAIRPERSON MILLER:  Okay.  That

4 brings us to our show cause hearing.  That's

5 Case No. 12-CMP-00431 for Twelve Restaurant &

6 Lounge located at 1123 H Street, N.E., License

7 No. 76366 in ANC 6A.

8             Good morning.

9             MR. LaFANDE:  Good morning, Madam

10 Chairperson.  Matthew LaFAnde, member of the

11 District of Columbia bar for and on behalf of

12 the Respondent, BEG Investments, LLC.  Present

13 with me to my left is Bernard Gibson.  He is

14 the sole owner of the Respondent company.

15             MS. SCHMIDT:  Good morning.  Amy

16 Schmidt, Assistant Attorney General on behalf

17 of the District of Columbia.

18             CHAIRPERSON MILLER:  Good morning. 

19 So as I said, this is a show cause hearing. 

20 Are there any preliminary matters?

21             MS. SCHMIDT:  None from the

22 District.
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1             CHAIRPERSON MILLER:  Okay.

2             MR. LaFANDE:  For the 

3 Respondent --

4             CHAIRPERSON MILLER:  Yes?

5             MR. LaFANDE:  -- I will note that

6 the Respondent is presently a plaintiff in a

7 lawsuit which has named each of the Board

8 Members present here today as individual

9 defendants.  I have to question the ability of

10 any of these individual Board Members to

11 proceed in an impartial basis given the fact

12 that they are engaged now for some six months

13 in federal civil rights and in RICO litigation

14 with this plaintiff.  And I would move that

15 Mr. Brooks, Mr. Alberti, Madam Chairperson and

16 Mr. Silverstein recuse themselves from this

17 matter at this time.

18             MS. SCHMIDT:  If I may respond?

19             CHAIRPERSON MILLER:  Yes.

20             MS. SCHMIDT:  I'm going to object

21 to this motion.  First of all, it should have

22 been in writing before this hearing.
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1             Secondly, as Mr. LaFande said,

2 this matter is before the District Court of

3 the District of Columbia and, you know,

4 doctrine is that we should defer to their

5 decision.  However, the District is willing to

6 have the matter heard today and we can hold

7 that decision in abeyance until the district

8 court has ruled. 

9             I did check with the attorney who

10 is handling this matter for the District last

11 night and no decision has come down from the

12 district court.  However, at this point the

13 District, since we are ready to proceed, I

14 recommend that we proceed with this hearing

15 and if the district court agrees with the

16 Licensee, the we can hold the decision until

17 that -- then we can proceed from that point.

18             CHAIRPERSON MILLER:  What's before

19 the district court, this same motion, or the

20 case?

21             MS. SCHMIDT:  The case itself.

22             CHAIRPERSON MILLER:  The case in
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1 which we are named?

2             MS. SCHMIDT:  Yes.

3             CHAIRPERSON MILLER:  That is

4 pending?

5             MS. SCHMIDT:  Yes.

6             CHAIRPERSON MILLER:  Okay.  

7             MR. LaFANDE:  If I may for the

8 Respondent, there is a great potential here

9 for whatever the Board even today to be

10 construed as a retaliatory act for this

11 Respondent bringing this lawsuit before the

12 U.S. District Court.  And with what we know

13 about the allegations in this case being very,

14 very suspect, I would strongly caution the

15 individual members of the Board in proceeding

16 in this matter given that there's a potential

17 that even if the underlying lawsuit were to be

18 found without merit, there could be additional

19 charges for interfering with his right for

20 redress grievances against the government. 

21             And for those reasons I ask that

22 each of the individual members recuse
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1 themselves from this matter, or at a minimum

2 stay this matter until such time as the merits

3 of the lawsuit have been adjudicated.  

4             I will remind the members of the

5 Board that there are legal issues that are

6 profoundly intertwined with charge 2 of this

7 show cause hearing today and that if there's

8 going to be some finding on the part of this

9 Board on these allegations that this may

10 further antagonize the situation with regards

11 to the allegations that have already been made

12 by this Respondent.

13             CHAIRPERSON MILLER:  Mr. LaFande,

14 I have to say I'm not exactly following your

15 rationale as to why we should postpone today,

16 because it seems me even if the lawsuit was

17 decided you could still make a claim that the

18 Board was biased because this individual

19 brought charges against us, period.  And for

20 the Board to be frozen in hearing cases by

21 individuals bringing charges against the Board

22 I think would set a very bad precedent.
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1             So I would say for myself that I

2 am not influenced by the slightest by that

3 case that's pending out there, that that would

4 not affect my opinion whatsoever.  And it

5 would be my view that if other individual

6 members felt the same way, then we could

7 proceed with a quorum.  If other individuals

8 feel otherwise, then we wouldn't.  

9             So I'd like to hear from others. 

10 Yes, Mr. Alberti?

11             MEMBER ALBERTI:  Yes, Ms. Miller,

12 I agree that we shouldn't be frozen by the

13 reasons stated by Mr. LaFande.  I think that

14 it's important to proceed with the case to get

15 the facts on the record.  Regardless of the

16 Board's decision at the outcome of this

17 hearing, Mr. LaFande has the right to appeal,

18 in which case the appeal would go to the

19 district appeals court and we would have a

20 record of the facts of this case.  And the

21 judge in that matter could then decide whether

22 the decision of the Board was biased in any
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1 way having seen the facts and knowing the

2 arguments that Mr. LaFande puts forth.  So I

3 think there is a safeguard to Mr. LaFande's

4 client in that the courts can make a judgment

5 on the facts if we go forward.

6             CHAIRPERSON MILLER:  Do others

7 feel uncomfortable participating in light of

8 the pending case that Mr. LaFande has cited?

9             MEMBER BROOKS:  No, Madam Chair. 

10 I agree with Board Member Alberti's opinion

11 and I support that.

12             CHAIRPERSON MILLER:  Okay.  Mr.

13 Silverstein?

14             MEMBER SILVERSTEIN:  I agree with

15 all of my fellow Board Members.

16             CHAIRPERSON MILLER:  Okay.  Then I

17 would move to deny the motion that the Board

18 Members recuse themselves from this case.  Do

19 I have a second?

20             MEMBER BROOKS:  Second.

21             CHAIRPERSON MILLER:  All those in

22 favor, say aye?



202-234-4433
Neal R. Gross & Co., Inc.

Page 10

1             (Chorus of ayes.)

2             CHAIRPERSON MILLER:  All those

3 opposed?

4             (No audible response.)

5             CHAIRPERSON MILLER:  All those

6 abstaining?

7             (No audible response.)

8             CHAIRPERSON MILLER:  Okay.  Then

9 the motion to deny passes.

10             MR. LaFANDE:  I'd like to thank

11 the Board for their reasoned consideration of

12 my client's concerns.

13             CHAIRPERSON MILLER:  Okay.  Any

14 other preliminary matters before we start?

15             MS. SCHMIDT:  None from the

16 Government.

17             CHAIRPERSON MILLER:  Could we just

18 get an idea of how many witnesses we'll be

19 hearing?

20             MS. SCHMIDT:  We have one witness.

21             CHAIRPERSON MILLER:  Okay.  And

22 you have one?
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1             MR. LaFANDE:  We have none.

2             CHAIRPERSON MILLER:  Okay.  All

3 right.  Then are you ready, Ms. Schmidt?

4             MS. SCHMIDT:  Yes, I am.  If I may

5 make a very brief opening statement, today the

6 Government will show that Thursday, July 26th;

7 and I apologize, there was a misprint on the

8 charge, not at 2:15 p.m., but between 11:30

9 and 12:00 midnight, that Investigator Earl

10 Jones was called to Twelve Lounge based on a

11 call to the ABRA hotline for excessive noise. 

12             At that time Investigator Jones

13 went to Twelve and saw -- and went to the

14 neighbor's house where he heard noise coming

15 from the rooftop deck of Twelve Bar.  Also,

16 this was in violation of a voluntary agreement

17 signed by the establishment.  

18             And also when there was music and

19 entertainment that the establishment was

20 provide per this Board's order of August -- I

21 believe it's August 11th, 2012.  I'm sorry, I

22 need the right date.  I apologize.  I think
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1 it's Exhibit 6 of -- it doesn't have -- on the

2 10th day of August, 2011.  That any time there

3 was entertainment to be provided at the

4 Licensee's  establishment there's supposed to

5 be a reimbursable detail.  Investigator Earl

6 Jones will testify he did not see any

7 reimbursable detail that evening.

8             The Government calls Investigator

9 Earl Jones.

10             CHAIRPERSON MILLER:  Wait, is

11 there an opening statement on the other side? 

12 Mr. LaFande, do you have an opening statement?

13             MR. LaFANDE:  I would first ask

14 that the Government clarify what this misprint

15 is that they're referring to.  It wasn't clear

16 to me what they're now -- 

17             MEMBER SILVERSTEIN:  I'm sorry,

18 please speak up, Mr. LaFande.  

19             CHAIRPERSON MILLER:  Okay.

20             MEMBER SILVERSTEIN:  I'm having

21 trouble hearing you.  

22             MR. LaFANDE:  I'm sorry.
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1             MEMBER SILVERSTEIN:  I apologize.

2             MR. LaFANDE:  I would first ask

3 that the Government clarify as to what this

4 misprint is, because I'm afraid that I'm going

5 to have to explore this issue as a preliminary

6 matter further, depending on what their

7 response to that may be.

8             MS. SCHMIDT:  The Government put

9 the wrong time in explanation of the charging

10 document.  The Government put 12:15 a.m.  It

11 was not 12:15 a.m.  It was a mistake that I

12 made in writing and should be 11 -- and the

13 testimony will be between 11:30 and 12:00. 

14 I'm sorry, 2:15 a.m.  And the testimony will

15 show it happened, it occurred between 11:30

16 and 12:00 p.m. that night.  In any event, this

17 was during this operating hours of the

18 establishment and the time is just a mistake

19 that I made.

20             MR. LaFANDE:  I'm going to move to

21 dismiss.  Under the Rules of Administrative

22 Procedure for the District of Columbia a
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1 facially defective charging document requires

2 a dismissal of that charge.  My client must be

3 afforded a complete and accurate charging

4 document so that it may prepare a defense to

5 the allegations that are made before it.  We

6 have a very different time frame now between

7 what was alleged in the charging document to

8 which the Respondent was informed and what is

9 now being alleged at the time of the factual

10 hearing.  The language of the Administrative

11 Procedures Act dictates that a facially

12 defective charging document mandates the

13 dismissal of the proceeding.  

14             MS. SCHMIDT:  If I may respond? 

15 First of all, the owner was present at the

16 establishment that night.  The owner was there

17 when this violation occurred, so it's not as

18 if he did not have notice of this violation. 

19             Secondly, it's a minor defect.  It

20 does not change the nature of the violation. 

21 It is not the kind of charge where he was

22 operating after hours.  It was just a matter
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1 of the underlying charges rely on the fact

2 that there was supposed to be no loud music at

3 any time and there's supposed to be a

4 reimbursable detail.  It is not time-dependent

5 in this case.

6             And also the charge itself, if you

7 look at the way the charging document is set

8 up, there is the charge itself and the

9 explanation.  The charge itself is not

10 facially defective.  It's just the explanatory

11 language which explains the charge that has a

12 minor defect.

13             CHAIRPERSON MILLER:  Okay.  I'm

14 sorry, I just want you to show us again

15 exactly where that is.  I got distracted.  Is

16 it charge 1?

17             MS. SCHMIDT:  Charge 1.

18             CHAIRPERSON MILLER:  Right.

19             MS. SCHMIDT:  It says, "On

20 Thursday, July 26th at approximately 2:15

21 a.m."  It was not 2:15 a.m.

22             CHAIRPERSON MILLER:  Right.  What
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1 was it?

2             MS. SCHMIDT:  After speaking to

3 the investigator it was between 11:30 and

4 midnight.  In fact in the investigative report

5 there was no time specifically specified

6 however.

7             MR. LaFANDE:  I'm sorry, am I to

8 understand from the Government that they're

9 now alleging a time that was 22 hours in

10 future from what was alleged in the charging

11 document?  Is that Thursday between 11:30 and

12 12:00 a.m., or are they now stating that it

13 was Wednesday, July 25th between 11:30 and

14 12:00 a.m.?  I'm not clear on this point. 

15 Because if it's simply that time has been mis-

16 written, then it refers to a completely

17 different date of operation, which would be

18 instead of Wednesday to Thursday we're now

19 speaking Thursday to Friday.  

20             And given that we are here today

21 to discuss what appears on the face to be

22 Wednesday to Thursday's operation; we brought
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1 records with regards to that, we certainly

2 would assert that if this in fact is Thursday

3 to Friday operation, we have been absolutely

4 deprived of any opportunity to prepare a

5 defense to this matter.  And again, that is

6 sufficient to mandate under the Administrative

7 Procedures Act that this matter must be

8 dismissed.

9             CHAIRPERSON MILLER:  Ms. Schmidt?

10             MS. SCHMIDT:  On the face it said

11 Thursday, July 26th.  It was not Thursday,

12 July 26th at 2:15.  It was Thursday, July 26th

13 at 11:00 p.m.  And Thursday is Thursday.  It

14 doesn't matter what time of day it is.  

15             And also, since there's not a

16 matter of records.  This is a matter of --

17 this is not a case with records.  It's a

18 matter of the investigator made --

19             CHAIRPERSON MILLER:  Could you

20 just clarify, because I wasn't sure either? 

21 I thought --

22             MEMBER SILVERSTEIN:  Is this
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1 Thursday into Friday, or is this --

2             CHAIRPERSON MILLER:  Wednesday to

3 Thursday?  Right.

4             MS. SCHMIDT:  Investigator Jones?

5             INVESTIGATOR JONES:  This was

6 Thursday.  It was Thursday evening.

7             MS. SCHMIDT:  Thursday evening.

8             CHAIRPERSON MILLER:  Thursday

9 evening?

10             MEMBER SILVERSTEIN:  This is

11 Thursday evening into Friday?

12             MEMBER ALBERTI:  That's what the

13 report says.          

14             INVESTIGATOR JONES:  Yes.

15             MR. LaFANDE:  And what's alleged

16 in this document is Thursday morning,

17 Wednesday evening.  And we've come today with

18 documents showing that the Respondent was

19 closed on Thursday morning at 2:15 a.m.  And

20 we have prepared our defense based entirely on

21 this point.  I mean this is a dispositive

22 factual issue which we have the sales records,
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1 the payroll records of the establishment to

2 show that they were closed at the time that

3 the alleged violation occurred by several

4 hours.  

5             And for us to now put on a defense

6 to a case where the goal posts have been moved

7 to another field is absolutely intolerable as

8 a matter of due process.

9             CHAIRPERSON MILLER:  Okay.  All

10 right.  Is there anything else you want to add

11 on that point?

12             MS. SCHMIDT:  What I'm going to

13 say is that this is ludicrous.  It's on a

14 technicality.  The purpose of a charging

15 document is to give notice, especially in this

16 case when Mr. Gibson was there and he knew it

17 was open.  He knew the establishment was open. 

18 The investigator was there and the report

19 states Thursday, July 26th, 2012.  That's the

20 investigative report.  If there's a

21 discrepancy, and there was, then they could

22 have filed a motion in advance.
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1             At this point, yes, there was a

2 minor error.  I apologize for that minor

3 error.  However, having to dismiss an entire

4 case based on live testimony where you have

5 eyewitness testimony -- this is not a case

6 where -- also as I stated previously, it's not

7 a case where it matters what day of the week

8 these violations occurred.  It doesn't matter

9 if it was Wednesday or Thursday.

10             CHAIRPERSON MILLER:  Okay.

11             MS. SCHMIDT:  There's not to be

12 music that could be heard from another

13 establishment per the voluntary agreement and

14 there's supposed to be a reimbursable detail

15 whenever there is.  And therefore --

16             CHAIRPERSON MILLER:  Okay.

17             MS. SCHMIDT:  -- this case should

18 proceed forward.

19             CHAIRPERSON MILLER:  Okay.  I hear

20 what you're saying.  I think the Board Members

21 want to take a short recess and consider this. 

22 And I just want to make sure that  -- I think



202-234-4433
Neal R. Gross & Co., Inc.

Page 21

1 we've heard a lot, but I want to make sure. 

2 I hear your argument that you think it doesn't

3 matter.  Mr. LaFande says it does matter

4 because he looked at 2:15 and says according

5 to their records they were closed at that

6 point and that's what their argument or

7 defense was based on.  Is that the way we

8 hear?  That's your argument?

9             MR. LaFANDE:  Yes, and I assert to

10 you for these kinds kind of problems, this

11 statutory required notice, that this type of

12 defect in the charging document, the APA

13 mandates dismissal.

14             CHAIRPERSON MILLER:  Okay.  Do you

15 have a cite for what part of the APA?

16             MR. LaFANDE:  I'd have to pull it

17 up.  Again, I'm --

18             CHAIRPERSON MILLER:  Okay.

19             MR. LaFANDE:  You know, the goal

20 posts are getting move on me here.

21             CHAIRPERSON MILLER:  Okay.

22             MR. LaFANDE:  This is not
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1 something that -- we had a pretty

2 straightforward defense to this based on -- I

3 mean we're talking about over a year ago now,

4 and I'm supposed to come in and investigate

5 these claims based on the notice that's given

6 to me.  I wasn't there.  The corporation

7 wasn't there.  It's a piece of paper.  So the

8 corporation by its attorney is defending this

9 case based on what's alleged by the

10 Government.

11             CHAIRPERSON MILLER:  Okay.  I

12 don't need you to repeat it.  We heard that. 

13 I just wanted to make sure that we had heard

14 what we needed to before we recessed.

15             Okay.  So we are going to take a 

16 short recess and consider this.

17             As Chairperson of the Alcoholic

18 Beverage Control Board for the District of

19 Columbia and in accordance with Section 405 of

20 the Open Meetings Amendment Act of 2010 I move

21 that the ABC Board hold a closed meeting for

22 the purpose of seeking legal advice from our
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1 counsel on Case No. 12-CMP-00431 per Section

2 405(b) of the Open Meetings Amendment Act of

3 2010 and possibly deliberating on this matter

4 for the reasons cited in Section 405(b)(13) of

5 the Open Meetings Amendment Act of 2010.  Is

6 there a second?

7             MEMBER BROOKS:  Second.

8             CHAIRPERSON MILLER:  Mr. Brooks

9 has seconded the motion.  I'm going to take a

10 roll call vote.  Mr. Brooks?

11             MEMBER BROOKS:  I agree.

12             CHAIRPERSON MILLER:  Mr. Alberti?

13             MEMBER ALBERTI:  I agree.

14             CHAIRPERSON MILLER:  Ms. Miller

15 agrees.  And, Mr. Silverstein?

16             MEMBER SILVERSTEIN:  I agree.

17             CHAIRPERSON MILLER:  Mr.

18 Silverstein agrees.  The motion passes 4-0-0. 

19 The Board will take a short recess to consider

20 this matter and then return afterwards.  So

21 you all can take a short recess, too, if you

22 like.
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1             (Whereupon, at 11:08 a.m. off the

2 record until 11:20 a.m.)

3             CHAIRPERSON MILLER:  Okay.  The

4 Board is back on the record.  We had occasion

5 to consider the concerns by the Respondent

6 with respect to the time being inaccurate in

7 the charging document to the extent that it

8 could even be applicable to a different day. 

9 And we've determined that that's a legitimate

10 concern for the preparation of a defense in

11 this case.  

12             And what we are going to do at

13 this point is to continue the case to October

14 2nd at 10:00 to give the Respondent time to

15 prepare for the correct date and time by which

16 the allegations concern.  

17             And in the meantime the Government

18 should file as soon as possible a written

19 amended notice that reflects accurately the

20 date and time and any of the charges.  

21             And also will provide the

22 Respondent an opportunity to file a written
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1 motion to dismiss, if he so chooses based on

2 the Administrative Procedure Act provision

3 that he made reference to but without any

4 cites.  

5             MR. LaFANDE:  I have that now for

6 you.

7             CHAIRPERSON MILLER:  I'm sorry.

8             MEMBER ALBERTI:  We don't need it.

9             CHAIRPERSON MILLER:  No, I'm

10 saying if you want to pursue that argument you

11 may file a written motion and the Government

12 can respond.  Otherwise, in any event that

13 this hearing is continued to October 2nd,

14 10:00 to allow for an amended notice and the

15 Respondent to prepare for the correct date and

16 time.

17             MS. SCHMIDT:  I will be out of the

18 country that day.

19             CHAIRPERSON MILLER:  Oh.

20             MS. SCHMIDT:  Off the continent,

21 to be quite --

22             CHAIRPERSON MILLER:  Off the
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1 continent?

2             MS. SCHMIDT:  Yes.  Will you be

3 back on the 9th?

4             MS. SCHMIDT:  I believe, yes, the

5 9th is fine.

6             MR. LaFANDE:  The 9th is fine with

7 the Respondent.

8             CHAIRPERSON MILLER:  Okay.  All

9 right.  So we can schedule this case for

10 October 9th then at 10:00.  This hearing. 

11 We'll block out a couple hours for it.

12             Okay.  Any questions?  

13             (No audible response.)

14             CHAIRPERSON MILLER:  Okay.  Not

15 hearing any questions, any other comments by

16 Board Members?

17             (No audible response.)

18             CHAIRPERSON MILLER:  All right. 

19 Then this hearing is adjourned and we will

20 continue with it on October 9th.  Thank you.

21             MR. LaFANDE:  Thank you.

22             CHAIRPERSON MILLER:  Okay.  
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1             (Whereupon, the hearing was

2 concluded at 11:23 a.m.)
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