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                DISTRICT OF COLUMBIA
                      + + + + +
          ALCOHOLIC BEVERAGE CONTROL BOARD
                      + + + + +
                       MEETING

IN THE MATTER OF:

Mimi and D, LLC
t/a Vita Restaurant & Lounge    Show Cause
1318 9th Street, NW             Hearing
Retailer CT - ANC-2F
License No. 86037
Case #14-CMP-00682

(Violation of Settlement
Agreement)

                    May 20, 2015

            The Alcoholic Beverage Control Board
met in the Alcoholic Beverage Control Hearing
Room, Reeves Building, 2000 14th Street, N.W.,
Suite 400S, Washington, D.C. 20009, Chairperson
Ruthanne Miller, presiding.

PRESENT:

RUTHANNE MILLER, Chairperson
NICK ALBERTI, Member
DONALD BROOKS, Member
HERMAN JONES, Member
HECTOR RODRIGUEZ, Member
JAMES SHORT, Member

ALSO PRESENT:

LOUISE PHILLIPS, OAG
MARK BRASHEARS, ABRA Investigator
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1                 P-R-O-C-E-E-D-I-N-G-S

2                                            2:36 p.m.

3             CHAIRPERSON MILLER:  Okay.  This

4 brings us to the 2:30 case, which is the case for

5 which I believe you all are here for, and that is

6 Case No. 14-CMP-00682, Vita Restaurant & Lounge

7 located at 1318 9th Street, N.W., License No.

8 86037, in ANC-2F.

9             So if you will identify yourselves for

10 the record?

11             MS. PHILLIPS:  Louise Phillips,

12 Assistant Attorney General for the District of

13 Columbia.  And beside me is?

14             INVESTIGATOR BRASHEARS:  Mark

15 Brashears, Investigator, ABRA.

16             CHAIRPERSON MILLER:  Okay.

17             MS. BEYENE:  Abeba Beyene, the owner

18 of Vita Lounge.

19             CHAIRPERSON MILLER:  All right.  So

20 this is a Show Cause Hearing.

21             Are there any preliminary matters?

22             MS. PHILLIPS:  Yes, Madam Chair, there
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1 are.

2             CHAIRPERSON MILLER:  Okay.

3             MS. PHILLIPS:  The parties have an

4 Offer in Compromise to present to the Board.  It

5 consists of a $2,000 fine.  I believe Ms. Beyene

6 said she was going to try to pay it today.  Is

7 that still correct?

8             MS. BEYENE:  Yes.

9             MS. PHILLIPS:  Paid today.

10             CHAIRPERSON MILLER:  Oh, good.  Okay.

11 Okay.  Let me just make sure Ms. Beyene?

12             MS. BEYENE:  Yes.

13             CHAIRPERSON MILLER:  Okay.  Do you

14 agree to a $2,000 fine to be paid today?

15             MS. BEYENE:  Yes, ma'am.

16             CHAIRPERSON MILLER:  And do you

17 understand that you waive your right to a hearing

18 and appeal?

19             MS. BEYENE:  Yes, ma'am.

20             CHAIRPERSON MILLER:  Okay.  All right.

21 Thank you.  Any questions by Board Members?

22             MEMBER BROOKS:  Yes.
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1             CHAIRPERSON MILLER:  Yes, Mr. Brooks?

2             MEMBER BROOKS:  Yes.  To the Attorney

3 General, what is the fine range for this offense?

4 I believe it's the sixth secondary.

5             MEMBER ALBERTI:  Do we agree that it

6 is the sixth or is there a disagreement on that?

7             MS. PHILLIPS:  I know it has been a

8 lot.  I see on my OIG that it's sixth.

9             MEMBER BROOKS:  Sixth?

10             MS. PHILLIPS:  Yes.

11             MEMBER ALBERTI:  I forget which

12 section to find it in.  It's 8 something.

13             MS. PHILLIPS:  It's $1,000 to $2,000

14 for fourth within four years.  And every

15 subsequent is treated like a first primary.

16             MEMBER BROOKS:  Oh.

17             MS. PHILLIPS:  And so the -- if you --

18 it says according to the primary schedule, so I

19 don't know whether this means that it is

20 considered as a first primary every time or it's

21 considered that, you know, second.  You know, you

22 go to the second one under the primary list.
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1             But if it's a first primary tier

2 violation, the fine is $1,000.  And if it's the

3 second under primary tier, it's $2,000 which is

4 what we put down for this OIC.

5             MEMBER JONES:  So would the sixth be

6 a third?

7             MS. PHILLIPS:  No.  The fifth brings

8 it to the primary range under primary range --

9             MEMBER JONES:  So --

10             MS. PHILLIPS:  -- as I read this.  And

11 so the first time you get a primary, it's $1,000.

12 The second time you get a primary it's $2,000.

13             MEMBER JONES:  -- the range is $1,000

14 to $2,000 and then for the second one it's $2,000

15 to $4,000, right?

16             MS. PHILLIPS:  Well --

17             MEMBER JONES:  So as I read it, it's

18 the fourth one --

19             MS. PHILLIPS:  -- no, that's not the

20 way I'm reading it.  I mean, either I'm looking

21 at the wrong book --

22             MEMBER JONES:  Yes.
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1             MS. PHILLIPS:  -- or -- because I'm in

2 the 2014.  I have not moved up to May.

3             MEMBER JONES:  Okay.

4             MS. PHILLIPS:  2015, so that's what

5 I'm reading here.  "Citations for Primary Tier

6 Violations."

7             CHAIRPERSON MILLER:  And what's --

8             MEMBER ALBERTI:  Well, see --

9             MEMBER JONES:  But these -- so I'm

10 talking about the secondary tier, right?

11             MEMBER ALBERTI:  May I read from the

12 book?

13             MEMBER JONES:  Yes.

14             MEMBER ALBERTI:  Just so --

15             MS. PHILLIPS:  I just read from the

16 book, so --

17             MEMBER ALBERTI:  So the licensee found

18 that --

19             CHAIRPERSON MILLER:  For the record,

20 could you cite the provision you are reading?

21             MEMBER ALBERTI:  Yes.  It is -- is

22 this 25-800?
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1             MS. PHILLIPS:  23-802.

2             MEMBER ALBERTI:  Oh, I'm sorry.  23-

3 802(d).  "A licensee found in violation of a

4 secondary tier violation for the fourth time

5 within four years shall be penalized according to

6 a first primary tier violation."  So that's

7 $1,000 to $2,000.

8             "Every subsequent secondary tier

9 violation within five years of the first

10 violation shall be fined according to the

11 schedule for the primary tier violations."  Okay.

12 So your interpretation is -- well, I don't know

13 what your interpretation is.

14             Do you want to --

15             MS. PHILLIPS:  I just told you my

16 interpretation was --

17             MEMBER ALBERTI:  Is that the fifth

18 makes it the first primary?

19             MS. PHILLIPS:  That the fifth makes it

20 the first primary tier and the second makes it a

21 (b).

22             MEMBER ALBERTI:  Would you agree that
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1 the fourth is also the first?

2             MS. PHILLIPS:  I --

3             MEMBER ALBERTI:  Because "The fourth

4 within four years shall be penalized according to

5 the first primary tier," so that doesn't become

6 the first primary?

7             MS. PHILLIPS:  I'm interpreting the

8 way I told you I was interpreting.

9             MEMBER ALBERTI:  Okay.

10             MS. PHILLIPS:  But you are

11 interpreting different and this is an OIC.

12             MEMBER ALBERTI:  All right.

13             MS. PHILLIPS:  So the OIC is $2,000.

14             MEMBER ALBERTI:  All right.

15             MS. PHILLIPS:  And we can proceed to

16 Show Cause, you know, the minute I close my mouth

17 and you vote on this.

18             MEMBER ALBERTI:  All right.

19             MS. PHILLIPS:  Or not.

20             CHAIRPERSON MILLER:  It's not a well-

21 written provision, I would say.

22             MS. PHILLIPS:  Life is full of those--
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1             CHAIRPERSON MILLER:  Right.

2             MS. PHILLIPS:  -- Madam Chair.

3             CHAIRPERSON MILLER:  I understand.

4 Mr. Jones?

5             MEMBER JONES:  I asked a bad question

6 earlier, so I apologize.  Is it your position

7 that this is -- based on whatever reference you

8 are looking at, is this the sixth secondary tier

9 within five years?

10             MS. PHILLIPS:  That's what I have on

11 my paper from the Agency, that it's the sixth.  I

12 did not personally count it.

13             MEMBER JONES:  Got it.  Okay.  Fair

14 enough.  Thank you.

15             CHAIRPERSON MILLER:  Other questions?

16             MEMBER ALBERTI:  I have to look at the

17 book.

18             CHAIRPERSON MILLER:  Okay.  I

19 understand this is an OIC and, you know, you have

20 liberty to present the OIC that you think is, you

21 know, fair under the circumstances, etcetera.

22             I just want to ask you if there is any
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1 other reason you want to offer or not as to why

2 $2,000 is a good OIC for the Board to approve?

3             MS. PHILLIPS:  I consider the

4 considerations that the Office of the Attorney

5 General makes in determining OIC to be privileged

6 conversations, privileged matters, deliberative

7 process if you will with my client, which is

8 ABRA, and the Office, which is OAG.

9             So I'm presenting it.  I have given

10 the reason that I -- when I look at the DCMRs and

11 that's about as far as I'm willing to go, Madam

12 Chair.

13             CHAIRPERSON MILLER:  Okay.  Okay.

14 Sometimes attorneys characterize the facts or

15 whatever in the case or whatever.  That's fine.

16 That's fine.  Okay.  Any other questions?

17             Okay.  So we have before us a proposed

18 OIC for $2,000 to be paid today.  And I would

19 move to approve the OIC.  Do I have a second?

20             MEMBER BROOKS:  Second.

21             CHAIRPERSON MILLER:  Mr. Brooks has

22 seconded the motion.  Any comments?
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1             MEMBER ALBERTI:  I would like to pause

2 and seek advice from our attorney.  I thought

3 that was understood, but maybe you missed my

4 signal.

5             CHAIRPERSON MILLER:  Oh, I totally

6 missed it.

7             MEMBER ALBERTI:  You missed my signal,

8 okay.

9             CHAIRPERSON MILLER:  Yes, I totally

10 missed that, but whenever, you know, there is a

11 request for the Board to recess and have --

12             MEMBER RODRIGUEZ:  Madam Chair, I

13 second that motion.

14             CHAIRPERSON MILLER:  Okay.

15             MEMBER RODRIGUEZ:  I'm a little

16 confused about the process right now and I would

17 like some advice from our attorney.

18             CHAIRPERSON MILLER:  Okay.  All right.

19 We will take a vote to consider this issue in

20 closed session.

21             As Chairperson of the Alcoholic

22 Beverage Control Board for the District of
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1 Columbia and in accordance with Section 405 of

2 the Open Meetings Amendment Act of 2010, I move

3 that the ABC Board hold a closed meeting for the

4 purpose of seeking legal advice from our counsel

5 on Case No. 14-CMP-00682, Vita Restaurant &

6 Lounge, per Section 405(b)(4) of the Open

7 Meetings Amendment Act of 2010, and deliberating

8 upon this issue for the reasons cited in Section

9 405(b)(13) of the Open Meetings Amendment Act of

10 2010.

11             Is there a second?

12             MEMBER ALBERTI:  Second.

13             CHAIRPERSON MILLER:  Mr. Alberti

14 seconded the motion.  I'll now take a roll call

15 vote on the motion before us now that it has been

16 seconded.

17             Mr. Brooks?

18             MEMBER BROOKS:  I agree.

19             CHAIRPERSON MILLER:  Mr. Alberti?

20             MEMBER ALBERTI:  I agree.

21             CHAIRPERSON MILLER:  Mr. Rodriguez?

22             MEMBER RODRIGUEZ:  I agree.
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1             CHAIRPERSON MILLER:  Ms. Miller

2 agrees.

3             Mr. Short?

4             MEMBER SHORT:  I agree.

5             CHAIRPERSON MILLER:  And Mr. Jones?

6             MEMBER JONES:  I agree.

7             CHAIRPERSON MILLER:  It appears that

8 the motion has passed by a 6-0-0 vote.

9             I hereby give notice that the ABC

10 Board will recess this proceeding and hold this

11 closed meeting in the ABC Board conference room

12 pursuant to the Open Meetings Amendment Act of

13 2010 and we will return shortly.

14             (Whereupon, the above-entitled matter

15 went off the record at 2:46 p.m. and resumed at

16 3:08 p.m.)

17             CHAIRPERSON MILLER:  All right.  So

18 the Board is back on the record and while we were

19 in the boardroom we had an opportunity to look

20 more closely at the penalty schedule and at the

21 investigative history of the respondent.

22             I'm not sure whether the parties had
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1 any opportunity to review or have anything they

2 would like to say before we consider.  I had a

3 motion pending to approve an Offer in Compromise

4 and actually I think I'm going to withdraw that

5 motion right now.

6             MS. PHILLIPS:  So I haven't had time

7 to count, but I understand that there has been a

8 count that this is the fourth secondary violation

9 and if it's the fourth, then I think it should be

10 $1,000 for an OIC and this lady has agreed to

11 present that to the Board.

12             MEMBER SHORT:  Madam Chair?

13             CHAIRPERSON MILLER:  Yes?

14             MEMBER SHORT:  If I might in spite of

15 what has transpired here and back there, I

16 suggest that we go along with what the Government

17 has just said and we work out the other issues

18 later.

19             CHAIRPERSON MILLER:  Any other

20 comments?  Yes?

21             MEMBER ALBERTI:  I will hold my

22 comments until later.
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1             CHAIRPERSON MILLER:  Okay.  I would

2 say that I'm not sure that we came to the exact

3 same conclusion with respect to the penalty

4 schedule, but I would say that that offer would

5 be within the range that would be acceptable, to

6 me at least and I think to my other Board

7 Members, but that's to be seen.

8             Ms. Beyene, are you agreeable to an

9 Offer in Compromise of $1,000 to be paid today?

10             MS. BEYENE:  Yes, ma'am.

11             CHAIRPERSON MILLER:  Okay.  And I'll

12 ask you again just for the record, you realize

13 that you waive your right to a hearing or appeal?

14             MS. BEYENE:  Yes.

15             CHAIRPERSON MILLER:  Okay.

16             MS. BEYENE:  Yes, ma'am.

17             CHAIRPERSON MILLER:  Any other

18 comments?  Okay.  Then I would move that we

19 approve this Offer in Compromise of $1,000 to be

20 paid today.  Do I have a second?

21             MEMBER SHORT:  Second.

22             CHAIRPERSON MILLER:  Mr. Short has
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1 seconded the motion.

2             All those in favor say aye.

3             ALL:  Aye.

4             CHAIRPERSON MILLER:  All those

5 opposed?  All those abstaining?  The motion

6 passes 6-0-0.

7             Okay.  Did you have another comment?

8             MEMBER ALBERTI:  I just want to say,

9 and this is for Ms. Phillips, Ms. Phillips, I

10 think in -- there has often been some confusion,

11 I think, in how we count prior violations and

12 hopefully this Board will commit to soon

13 providing some clarity to your office on how that

14 is -- how our count of prior violations is

15 arrived at.

16             MS. PHILLIPS:  It's always good.

17 Clarity is always good.

18             MEMBER ALBERTI:  Yes.

19             MEMBER JONES:  I couldn't agree more.

20             MEMBER ALBERTI:  And I say that,

21 hopefully I can commit us to doing that, since I

22 have put us on the record.
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1             CHAIRPERSON MILLER:  Okay.

2             MS. PHILLIPS:  So did we vote?  I

3 don't remember if we voted?

4             CHAIRPERSON MILLER:  It was approved.

5             MEMBER ALBERTI:  I think we did, 6-0-

6 0.

7             MS. PHILLIPS:  Oh, 6-0?  Thank you.

8             MEMBER ALBERTI:  Yes.

9             CHAIRPERSON MILLER:  Thank you.  Okay.

10 So that concludes this hearing.

11             MS. PHILLIPS:  Right.  I understand

12 that I'm supposed to sit until the next one is

13 called.

14             CHAIRPERSON MILLER:  Okay.

15             (Whereupon, the Show Cause Hearing in

16 the above-entitled matter was concluded at 3:12

17 p.m.)

18

19

20

21

22
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