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P-ROCE-EDI-NGS
(11:30 a.m)

CHAIR M LLER  So the second case
concerning Fiesta Restaurant & Lounge, is Case
14- AUD- 00032. Located at 1327 Connecti cut
Avenue, Northwest in ANC 2B.

So this case was scheduled or is
schedul ed for today, at 11:00 a.m So can you
address this case? Sone of it may be
over | appi ng, but probably not.

MR RIVERO As | had explained to the
Board, we net in ny office to take care of both
cases. This case concerned an audit that was
attenpted around | ast summer.

And | nmet with the Licensee and we
agreed on a Ofer in Conpronise by way of a
proffer.

It was around | ast summer the Licensee
advised ne that M. Tuli left the prem ses. And
he had -- | asked himfor records and the |ike.
And that he was not able to find themon the

prem ses. That they were not in good condition.
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So the Ofer in Conprom se, there are
three charges in this case. Charge 2 will be
di sm ssed.

MEMBER ALBERTI: Coul d you state what
that charge is, just for the record pl ease?

MR RIVERO Yes. | believe it's
failure to prove that you net the food service
requirenent.

MEMBER ALBERTI: It qualifies the
restaurant, is that --

MR. RIVERG The food sal es
requirenent.

MEMBER ALBERTI : Thank you.

MR. RIVERO Charge 1 would have a
fine of $2,000. And it's for failure to allow
i nspectors to enter the prem ses and check the
records. Payable in 60 days.

Charge 3 is a fine of $2,000. For the
charge of not having maintai ned the records on
the premises for three years. That is also
payabl e in 60 days.

So we cone up with a $4,000 fine for

Neal R. Gross and Co., Inc.
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this particular case. Wthin 60 days.

MEMBER SHORT: Madam Chair?

CHAIR M LLER: Questions? Yes.

MEMBER SHORT: |'d just like to ask
M. Rivero. |If failed to qualify as a
restaurant, why is that being -- why are being
asked to drop that?

MR RIVERO Certainly. Wen the
Gover nment engages in negotiations, the nunber of
things that the Government considers, one of the
things that the Governnment considers is the
evidence as it exists at the tine.

The evi dence on record is that the
Li censee has filed quarterly statenents that
indicate that the sales were actually nmade. In
this case, the burden is on the Governnent, not
the Licensee, to prove by preponderance of the
evi dence.

And so because of the way that the
facts panned out, the Governnent woul d not have
that evidence to present. And there being

contrary evidence, we don't believe we would neet
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t he preponderance standard.

For that reason, the charge is
di sm ssed. But the other two are not. Since we
woul d have the evidence to neet that.

MEMBER SHORT: COkay. Just one | ast
guestion. And that was based on the operator,
M. Tuli, not to provide books and records, is
t hat correct?

MR. RIVERO Correct. The report in
this case indicates that an audit was arranged
with Ms. Tuli actually. |Is what the report
shows.

MEMBER SHORT: Ckay.

MR. RIVERO The report reflects, and
it's in the Board file --

MEMBER SHORT: For the records sake,
M ster and Ms. Tuli both apart of this business?

MR, RIVERG Yes.

MEMBER SHORT: And one is saying the
ot her one couldn't provide the books?

MR. RIVERO  Pardon ne?

MEMBER SHORT: They both, M ster and

Neal R. Gross and Co., Inc.
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Ms. Tuli --

MR, RIVERG Yes.

MEMBER SHORT: -- both own this
busi ness.

MR, RIVERG Yes.

MEMBER SHORT: One is saying the other
was responsible for getting the books, we never
got the books.

MR. RIVERO \What the report reflects
is that Ms. Tuli nade an arrangenent with the
Agency to have the audit extended to another
date, the Agency agreed. They showed up on the
date agreed upon, with Ms. Tuli, which was the
29th of April. Nobody was present, so nobody
could get in.

Subsequent|ly what the report shows is
t hat the auditor went back and sent an email to
Ms. Tuli, you weren't there, what happened? No
response was received.

And the report also reflects that
about a nonth or so |ater the auditor again sent

an emai |l saying, well you didn't respond. And

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

t here was never any response.

The only other evidence that is
relevant is the proffer that | nade, that |
consulted the Licensee and he tried to get in
touch with the individuals and they weren't
responsive to himeither. So they di sappeared,

basically is the bottomline.

MEMBER SHORT: | don't understand the
response, but I'Il accept it. Thank you very
much.

MR RIVERO It's the only response --

CHAIR MLLER: Do you want to ask a
clarified --

MEMBER SHORT: No, no. The answer is
going to be the answer, why should | ask the sane
guesti on over again.

CHAIR MLLER Ckay. Wth respect to
the two counts, to which you' re seeking a $2, 000
penalty for each, is there anything el se you want
to say with respect to why the lower end of the
fine range is appropriate? Qher than this is an

O fer in Conprom se.
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MR. RIVERO And the Board under st ands
the negotiations that take place in Ofer and
Conmprom se. But also that this was actually done
as part of a gl obal package right?

Because | wanted to make sure that al
out st andi ng cases associated with this |icense
were dealt with

CHAIR M LLER.  Ckay.

MR. RIVERO And so we agreed upon,
essentially, what is a $6,000 paynent to get rid
of these particul ar cases.

Now t he Licensee does understand that
whi | e ot her persons, were the ones responsibly,
that he's the license holder. And he's accepting
responsibility for that.

CHAIR M LLER.  Ckay.

MR RIVERO And once | explained to
hi mthat al so that anybody who's operating there,
they need to be on the |icensee. He agreed, and
he's cooperating with the agency. So all of
t hat .

The Licensee's cooperation factors

Neal R. Gross and Co., Inc.
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into the offer that you have before you. Wich
again, also consisted of the prior case.

CHAIR MLLER. Ckay. Thank you. Any
ot her questions? M. Alberti.

MEMBER ALBERTI: As you've been
speaki ng, and as we discussed in the early case,
and | should have cone to this sort of position
for that case, but |'mhere, this is where |I'm
at .

| "' m bot hered by the 60 day request.
And here's why.

Wiy recently had a fact finding and at
that fact finding M. Mallick admtted that other
peopl e have been managing this restaurant and he
currently, soneone else, until that fact finding,
was managi ng this, at least until that fact
finding, was nmanagi ng this restaurant. And he
was under the inpression that was okay.

And at that fact finding, the person
who had been managing it and who has filed the
transfer application, sort of admtted that yes,

you know, they really didn't understand all the
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ins and outs of ABRA | aw and had been nanagi ng
the restaurant, thinking that they had the
authority to do that. Al right.

Vell, so we had the fact finding and
we' ve given them 30 days to straighten out, to
file -- conplete an application for transfer.
That is -- that satisfies the Board, has
docunents that satisfy the Board.

So we ironed that out at the fact
finding. So if we give M. Mllick 60 days, wel
t hen what do we do in the interin?

Do we allow -- | certainly have
problenms. | would not -- | personally would not
approve a transfer until this fine is paid,
because once it transfers, hey, M. Mllick has
no obligation to pay us.

So | would not approve this transfer
until, that's my opinion, | would not approve
this until the fine is paid.

But that kind of puts us in |inbo.
we allow this other person to operate with, and

|"ve got to tell you, |I'mwondering who's

Neal R. Gross and Co., Inc.
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operating this. | have to wonder, who's
operating this |icensee right now.

Because M. Mallick hasn't taken
responsibility. Certainly didn't understand he
had responsibility until the fact finding.

So | amuneasy allowing this to go on
for 60 days. That's really where I"'mat. So |
can't approve this Ofer in Conpromse with a 60
day wi ndow to pay.

MEMBER BROOKS: |'Ill support that,
Madam Chair. The conments of Board Menber
Al berti .

MEMBER RODRI GUEZ: | agree with that
comment as well, Madam Chair.

CHAIR MLLER Ckay. Do you want to
say sonething, M. Rivero?

MR, RIVERG Yes.

CHAIR M LLER.  Ckay.

MR RIVERO | don't knowif this is
an unusual procedure. First of all | would like
to say that.

Secondly this Board is well within its

Neal R. Gross and Co., Inc.
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12

rights to not approve a transfer application if
it feels that the paynents need to be nade.

CHAIR M LLER  Yes.

MR. RIVERO The 60 days here are just
calculated as a result of this offer. Today, the
Board is letting the Licensee know, as | have
attenpted to facilitate, that if this Board wants
to approve the transfer, but the Licensee has not
paid the fines that are due, the transfer wl|
not be approved. And it is up to the Licensee to
ensure paynent of the fine, if the Licensee
wi shes that transfer application to be approved.

This is how | believe, legally, it
shoul d operate. But that's just my personal
Vi ew.

The Board has every legal authority to
approve this Ofer in Conprom se and not approve
the transfer application, if at the tinme the
transfer application is presented to the Board
for decision, the $6,000 is still pending,
because the Licensee still has tine to pay. |Is

ny under st andi ng.

Neal R. Gross and Co., Inc.
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And I'mtrying to speak as loud as I'm
able to do, so that the Licensee, who's next ne,
can hear and understand the Board's concern. And
so l'mtrying to facilitate that.

CHAIR M LLER. Yes, sir?

MR, MALLICK: May | be permtted --

CHAIR MLLER: Absolutely. Go ahead.

MR, MALLICK: -- say a few words
pl ease?

CHAIR M LLER  Yes.

MR MALLICK: In view of what has been
said just now, | very respectfully submtted, we

have had this |icensee since 1965.

And t hroughout that period of al nost
50 years, there has never ever been a single
i nstance of our operation of that restaurant, and
the liquor license, in perfect form It has been
the rule of law for our famly to be able to
abi de by the regul ations set.

In 2010, for the first time that we
were not able to operate the restaurant, that we

considered leasing it. At that tine, as a -- an

Neal R. Gross and Co., Inc.
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Anmerican, we made sure that all the applications
wer e approved by the Al coholic Beverage Board.

The certificate of occupancy were open
and given. The restaurant, in 2010, and the
Manor in 2014 received all their approvals. Only
then they opened their gates for business.

So as far as | am concerned, no rul es
were ever attenpted to be broken. O had been
br oken.

But since the license has been in our
nane, | have accepted the responsibility. And
had the pleasure of talking with the Governnent
representative to be able to do what is right.

And this is where | sit today to
submt to you, that what we make a conmmitnent on
we accept the Government position. It is really
a case of the messenger being punished. But the
rules say so and will be abided by. | thank you.

CHAIR MLLER Ckay. Anything el se?
Ckay, so | just want to say -- well I'mnot sure
if I'"ve asked you, M. Mallick, we've got a

little off here.

Neal R. Gross and Co., Inc.
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Did I ask you if you agreed to
Ofer in Conpromise that M. Rivero present
a $4,000 penalty to be paid within 60 days?
not paid wwthin 60 days, the license will b
suspended until it is paid.

Charge 2 will be dismssed. An
will be Charge 1 and 2 for $2,000 each, tot
$4,000. M. Rivero, you may need to repeat
again to him

MR RIVERO Yes, | do.

CHAIR M LLER  Ckay.

MR. RIVERO She said, asked yo
whet her you agree to pay for this case, $2,
for Charge 1 and $2,000 for Charge 3.

MR, MALLICK: Ckay.

MR RIVERO That's $4, 000 --

MR, MALLI CK:  Yes.

MR RIVERO -- in 60 days. An
Charge 2 woul d be di sm ssed.

MR, MALLI CK:  Yes.

MR RIVERO. So you agree?

MR, MALLI CK:  Yes.

Neal R. Gross and Co., Inc.
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CHAIR MLLER  Ckay. Yes? kay. |
just, | got a request that we recess nonentarily.
| think because different issues have been flying
around here perhaps.

So we're going to take a quick | ega
break. A quick break to consult with counsel and
conme back shortly.

MR. RIVERO Thank you.

CHAIR M LLER: As Chairperson of the
Al coholic Beverage Control Board of the District
of Colunbia, and in accordance with DC Oficia
Code 2-574(b) of the Open Meetings Anendnent Act,
| nmove that the ABC Board hold a brief closed
neeting to address this issue in our boardroom
In the Case Nunmber 00032 Fiesta Restaurant &
Lounge.

Pursuant to Section 2-574(b)(4) of the
Open Meetings Act to seek advice from counsel and
to deliberate briefly on any issues related to
this for the -- in accordance with Section 2-
574(b) (13) of the Open Meetings Act. Is there a

second?

Neal R. Gross and Co., Inc.
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MEMBER SHORT: Second.

MEMBER BROOKS: Second.

CHAIR M LLER M. Short, seconded the
motion. 1'll now take a roll call vote on this
notion, now that it's been seconded. M. Brooks?

MEMBER BROCKS: | agree.

CHAIR MLLER: M. Alberti?

MEMBER ALBERTI: | agree.

CHAIR MLLER M. Rodriguez?

MEMBER RODRI GUEZ: | agree.

CHAIR MLLER Ms. MIler agrees. M.
Si | verstein?

MEMBER SI LVERSTEIN: | agree.

CHAIR M LLER:  And M. Short?

MEMBER SHORT: | agree.

CHAIR MLLER. Ckay. The notion is
passed by a 6-0-0 vote. | hereby give notice
that the ABC Board will recess this proceeding
briefly to hold a closed neeting in the ABC board
conference room pursuant to Section 2-574(b) of
the Open Meetings Act, and we will return

shortly. Thank you.

Neal R. Gross and Co., Inc.
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(Wher eupon, the above-entitled natter
went off the record at 11:47 a.m and resuned at
12: 04 p.m)

CHAIR MLLER. Ckay, the Board is back
on the record. M. R vero.

MR. RIVERO Thank you. W have a
prelimnary matter --

CHAIR M LLER.  Ckay.

MR RIVERO -- to bring to the
Board's attention. The parties have been
di scussi ng, again, this has always been a gl obal
under st andi ng.

We had a $6,000 fine to pay to get rid
of all the pending charges. The understandi ng
was that was to be done within 60 days.

W proposed a revised termthat the
sane fine will be paid, but rather than 60, 30
days.

MR MALLICK: Could there be sone
| eniency in view of all of --

CHAIR M LLER.  Ckay.

MR. RIVERO -- what has happened?

Neal R. Gross and Co., Inc.
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CHAIR M LLER  There is an Ofer in
Conprom se to be presented by you. So at this
point, | need to ask you if you agree to M.
Rivero's characterization of the New Ofer in
Conpr om se.

MR. RIVERO So asked you a questi on,
you have to answer her question for the record.

MR, MALLICK: Can | conme up there to
hear what you are sayi ng?

MR. RIVERO No, no, you can go ahead.

CHAIR M LLER:  No --

MR. RIVERO No, she asked you if
agr eed.

MR, MALLICK: | could not hear you,
"' m sorry.

CHAIR M LLER.  Ckay.

MR. RIVERO She asked you if you
agreed to the paynent of the $4,000 in this case
in 30 days.

MR, MALLI CK:  Yes.

CHAIR MLLER Ckay, what's what the

Board needs to know in order to nove forward with

Neal R. Gross and Co., Inc.
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considering the Ofer in Conpron se.

Ckay. At this point then I think that
we are ready to vote on this Ofer in Conprom se.

| would nove that we approve the O fer
i n Conprom se of $4,000 for Charges 1 and 2,
$2, 000 each respectively, within 30 days. |If not
paid within 30 days, the license will be
suspended until paid. And Charge 2 woul d be
di sm ssed.

Do I have a second?

MEMBER SI LVERSTEIN:  Second.

CHAIR MLLER Ckay, M. Silverstein
has seconded the notion. All those in favor say
aye?

(Chorus of ayes)

CHAIR MLLER: Al those opposed? All
t hose abstai ning? Mbdtion passes 6-0-0. Ckay,

t hank you.

MR. RIVERO (Ckay, thank you.

CHAIR MLLER W'Ill be issuing an
order on this.

MR RIVERG On.

Neal R. Gross and Co., Inc.
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CHAIR M LLER  Correct?

MEMBER SHORT:  Yes.

CHAIR M LLER  Yes.

MR. RIVERO So no fornf

CHAIR MLLER No formtoday --
MR, RIVERG Ckay.

CHAIR MLLER: -- but it will be
shortly.

(Wher eupon, the above-entitled natter

went off the record at 12:08 p.m)

Neal R. Gross and Co., Inc.
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