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Virginia A venue Group and the Newman Petitioners, consisting of 
Robert Burney, Herbert Goda, Maria Hughes, Judge Pauline 
Newman, Gerald Waldman, and Cynthia Walker 

Martha Jenkins, General Counsel 
Alcoholic Beverage Regulation Administration 

FINDINGS OF FACT, CONCLUSIONS OF LAW, 
AND ORDER 

INTRODUCTION 

The Watergate Hotel has filed an application with the Alcoholic Beverage Control 
Board (Board) requesting a Retailer's Class CH alcohol license that will include five 
summer gardens and an entertainment endorsement, which will permit the hotel to receive 
cover charges and host dancing. In response to this request, Advisory Neighborhood 
Commission (ANC) 2A and two groups of five or more residents or property owners filed 
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protests against the application. During the Roll Call Hearing in this matter, our Agent 
denied standing to a number of individuals who signed protest petitions seeking standing 
as a group, because they failed to appear at the hearing in person or through a designated 
representative. Therefore, our Agent granted standing to the groups without the 
individuals that failed to appear. 

Following the Roll Call Hearing, the application proceeded through the protest 
process. During this period, the Watergate Hotel entered into a settlement agreement with 
some of the surrounding residential complexes. Following the submission ofthe 
settlement agreement, the Board received a number of withdrawals from the protest by 
residents, as well as ANC 2A. 

Normally, the protest process ends when parties enter into a settlement agreement 
and withdraw their protests. Yet, some individual members of the two groups, who we 
designate the "Newman Petitioners," did not withdraw their claims against the Watergate 
Hotel 's application and wish to continue the protest. Nevertheless, based on the 
withdrawals and our Agent's decision to exclude those signatories that failed to appear, it 
appeared that none of the remaining groups had the required number of members to retain 
standing. 

Consequently, before the start of the Protest Hearing, the Board heard arguments 
on the threshold question of whether any of the Newman Petitioners had standing to 
continue their protest as a group of five or more individual residents or property owners 
under District of Columbia (D.C.) Official Code§ 25-601(2). Based on our review ofthe 
record and the law, we determine that our Agent acted in accordance with Title 25 of the 
D.C. Official Code (Title 25) and Title 23 of the D.C. Municipal Regulations (Title 23) in 
dismissing those signatories that failed to appear. We further determine that none of the 
groups of five or more residents or property owners have standing to continue the protest 
under§ 25-601(2), because none of the groups have five or more members. Therefore, the 
Board must dismiss the protest, because there are no groups left that have standing to 
protest the application filed by the Watergate Hotel. 

BACKGROUND 

We recount this matter' s procedural history, which provides the factual basis of our 
decision. 

1. The Watergate Hotel Lessee, LLC, t/a Watergate Hotel, (Applicant) submitted an 
Application for a New Retailer's Class CH License (Application) at 2650 Virginia A venue, 
N.W. See Protest File No. 13-PR0-00005, Notice of Public Hearing 

2. The Alcoholic Beverage Regulation Administration (ABRA) posted a Notice of 
Public Hearing on the Applicant's premises on December 28, 2012, and published notice 
of the Application in the District of Columbia (D.C.) Register in accordance with D.C. 
Official Code§§ 25-421 and 25-423. Notice ofPublic Hearing; D.C. Register, Vol. 59, 
No. 52, ID No. 4120092 (Dec. 28, 2012). According to the Notice of Public Hearing, the 
last day to submit a petition in protest ofthe Application was February 11, 2013. Notice of 
Public Hearing. The notice announced that ABRA would hold the administrative review 
hearing on February 25, 2013 . Id. The notice further stated that any "objectors are entitled 
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to be heard before the granting of [the license] on the hearing date at 10:00 a.m., 4th Floor, 
2000 14th Street, N.W., Washington, D.C. 20009. Petitions and/or requests to appear 
before the Board must be filed on or before the petition date." Id. 

3. In response to the Notice of Public Hearing, the Board received various protest 
letters. First, ANC 2A voted to protest the license on January 16,2013, and submitted 
their protest letter to ABRA on January 30,2013. ABRA Protest File No. 13-PR0-00005, 
Letter from Chairperson Florence Harmon, ANC 2A, to Ruthanne Miller, Chairperson, 
Alcoholic Beverage Control Board (Jan. 30, 2013). On February 24, 2013, ANC 2A 
appointed Commissioners Rebecca Coder, Florence Harmon, and Armando Irizarry to act 
as ANC 2A's designated representatives. Letter from Florence E. Harmon, Chair, ANC 
2A, to Ruthanne Miller, Chairperson, Alcoholic Beverage Control Board, 1 (Feb. 24, 
2013). 

4. On February 11 , 2013, ABRA received a petition with twenty-two signatures from 
the residents of2700 Virginia Avenue, N.W. (2700 Virginia Avenue Petition) protesting 
the Application. ABRA Protest File No. 13-PR0-00005, 2700 Virginia A venue Petition, 1-
3 (Feb. 11, 2013). The 2700 Virginia Avenue Petition contained the names, addresses, and 
signatures of Eugene L. Bialek; Carla Botting; Robert L. Chetema; Debra Decker; Daniel 
W. Deming; Madeleine H. Deming; Herbert Gada; Peter Louis Jennings; Victoria 
Jennings; E. W. Kelly; Sherry Kelley; Patricia Kellogg; Michelle Michaels; Judge Pauline 
Newman; Arnold Sagalyn; Louise Sagalyn; William Schneider; Anne Smith; Dr. William 
Smith; Kari Thyne; June Walsh; and Michael Walsh.' Id. at 2-3. In total, the 2700 
Virginia A venue Petition contained seventeen unique signatures when we exclude the 
duplicate signatures. Id. The petition did not authorize anyone to act as the designated 
representative for the entire group. 

5. In a separate letter, some of the signatories to the 2700 Virginia Avenue Petition 
notified the Board in writing that they had appointed designated representatives. First, 
Michelle Michaels and Kari Thyne designated Anne Smith to act as their designated 
representative. Letter from Michelle Michaels to the Alcoholic Beverage Control Board 
(Feb. 24, 2013); Letter from Kari Thyne to the Alcoholic Beverage Control Board (Feb. 
24, 2013). Second, Madeleine Deming designated Daniel Deming to act as her designated 
representative. Letter from Madeleine Deming to the Alcoholic Beverage Control Board 
(Feb. 24, 2013). 

6. The residents ofthe Watergate West, also located at 2700 Virginia Avenue, N.W., 
submitted a separate protest petition (Watergate West Petition). ABRA Protest File No. 13-
PR0-00005, Watergate West Petition, 1. The Watergate West Petition contained the 
names, addresses, and signatures of Howard Dugoff; Karen Kaub; Janda McFarlane; 
Robert M. Phillips; Ivan Selin; Mary Kay Shaw; Johan VanDer Beke; and Tracy Van 
Riper. Id. at 3. In total, the Watergate West Petition contained eight signatures. Id. 
Furthermore, Janda McFarlane designated Robert Phillips and Karen Kaub as her 
designated representatives. Letter from Janda McFarlane to the ABRA (Feb. 18, 2013). 

1 We note that some of the handwritten signatures on the protest petitions we received are difficult to discern. 
Therefore, we apologize in advance if we have misspelled any individual's name. 
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7. In a letter, dated February 7, 2013, Gerald Waldman, President of Watergate West 
Inc., submitted a third protest petition on behalf of the corporation and residents of the 
Watergate West (Waldman Petition). ABRA Protest File No. 13-PR0-00005, Letter from 
Gerald Waldman, President, Watergate West Inc., to Ruthanne Miller, Chairperson, 
Alcoholic Beverage Control Board, 1 (Feb. 7, 2013). The Waldman Petition contained the 
names, signatures, and addresses of Daniel Deming; Christine E. Evans; Lewey 0. 
Gilstrap; Hal C. Lawrence; Tran Huong Mai; Judge Pauline Newman; Jennifer Smith; and 
Gerald Waldman. Id. at 2. Therefore, the petition contained eight signatures. In addition, 
the Waldman petitioners designated Julianne E. Dymowski as their attorney. Letter from 
Julianne E. Dymowski, Counsel, to Ruthanne Miller, Chairperson, Alcoholic Beverage 
Control Board (Feb. 6, 2013). 

8. On February 11, 2013, Cynthia Walker submitted a letter in her "personal capacity" 
to protest the Application. ABRA Protest File No. 13-PR0-00005, Letter from Cynthia 
Walker, to Ruthanne Miller, Chairperson, Alcoholic Beverage Control Board, 1 (Feb. 11 , 
2013). The letter did not indicate that any other individuals had joined Ms. Walker's 
protest. Id. On February 23, 2013, Ms. Walker designated Joyce Rice and Kristin 
Abkemeier as her designated representatives, and she asked to join the protests of the 
residents of2700 Virginia Avenue, N.W. Email from Cynthia Walker to LaVerne 
Fletcher, Mediation Specialist, ABRA (Feb. 23, 2013) (Subject: Second Letter of 
Designation); Email from Cynthia Walker to LaVerne Fletcher, Mediation Specialist, 
ABRA (Feb. 22, 2013) (Subject: Letter ofDesignation) . 

9. Once the forty-five day protest period for the Application expired, ABRA's 
Community Resource Advisor sent individual letters notifying the protest petitioners of a 
Roll Call Hearing on February 25,2013, at 10:00 a.m. D.C. Code§ 25-101(41) (West 
Supp. 2013); see~' Letter from Sarah Fashbaugh, Community Resource Advisor, to 
Julianne Dymowski, Whiteford, Taylor & Preston LLP (Feb. 13, 2012). According to the 
letter, the Board's Agent would conduct a hearing "to identify the parties with standing to 
file a protest." Id. In addition, the letter instructed the petitioners that they "must appear 
for the Roll Call Hearing in person or provide a written statement designating a 
representative who must appear for the hearing on [their] behalf." Id. The letter then 
stated, "Failure to do so will result in the dismissal of the protest without further notice." 
Id. ABRA's Protest File indicates that this letter was sent to Eugene Bailek; Carla Botting; 
Robert Cheteman; Debra Decker; Daniel Deming; Madeleine Deming; Howard Dugoff; 
Julianne Dymowski; Christine Evans; Lewey Gilstrap; Herbert Goda; Peter Jennings; 
Victoria Jennings; Karen Kaub; E.W. Kelly; Sherry Kelley; Patricia Kellogg; Hal 
Lawrence; Tran Huong Mai; Jonda McFarlane; Michelle Michaels; Judge Pauline 
Newman; Robert Phillips; Tracy Van Ripper; Arnold Sagalyn; Louise Sagalyn; William 
Schneider; Ivan Selin; Mary Shaw; Anne Smith; Jennifer Smith; Dr. William Smith; Kari 
Thyne; Johan VanDer Beke; Gerald Waldman; Cynthia Walker; June Walsh; and Michael 
Walsh. See ABRA Protest File No. 13-PR0-00005. 

1 0. The Roll Call Hearing for the Application occurred on February 25, 2013. 
Transcript (Tr.), Feb. 25, 2013, at 1. Mark Luria, the Applicant's Senior Vice President of 
Development, appeared at the hearing with attorney Stephen O'Brien on behalf of the 
Applicant. Id . at 2. 
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11. In addition, various protest petitioners appeared at the hearing. First, Gerald 
Waldman appeared with attorney Julie Dymowski. Id . at 3. Second, Armando Irizarry 
appeared on behalf of ANC 2A. Id. at 4. Third, Daniel Deming, Lewey Gilstrap, Karen 
Kaub, E.W. Kelley, Sherry Kelly, Judge Pauline Newman, Robert Phillips, Anne Smith, 
Dr. William Smith, and Michael Walsh appeared at the hearing. Id. at 4-8. Finally, Joyce 
Rice appeared at the hearing as the designated representative of Cynthia Walker. I d. at 8. 

12. The Board's Agent, who conducted the Roll Call Hearing, determined the standing 
of all of the protest petitioners. In that vein, the Board's Agent immediately granted ANC 
2A standing to protest the Application under D.C. Official Code§ 25-601(4). Id. at 17. 

13. The Board's Agent then addressed the standing of the three potential parties that 
had submitted protest petitions as groups of five or more residents or property owners. 
First, she addressed the standing of the petitioners, represented by Ms. Dymowski, who 
signed the Waldman Petition (Waldman Group). Id. at 17-18. The Board's Agent noted 
that the Waldman Group only had four individual members present; specifically, only 
Daniel Deming, Lewey Gilstrap, Judge Pauline Newman, and Gerald Waldman appeared 
at the hearing. Id. at 22-23 . She then instructed the Waldman Group that she would only 
grant their group conditional standing. Id. at 23. As such, ifthe group did not resolve their 
dispute with the Applicant at mediation, then the Waldman Group would lose its standing 
unless an additional member appeared at the Protest Status Hearing. Id. None of the 
parties at the hearing objected to this determination. 

14. Second, she addressed the standing of the petitioners who signed the 2700 Virginia 
Avenue Petition (2700 Virginia Avenue Group). Id. at 24. While the petition had twenty­
two signatures, the Board's Agent did not grant standing to all of the signatories. Id. at 22-
28. The Board's Agent granted standing to the members ofthe 2700 Virginia Avenue 
Group who were present: Daniel Deming, E.W. Kelly, Sherry Kelley, Judge Pauline 
Newman, Anne Smith, Dr. William Smith, and Michael Walsh. Id. at 25. Additionally, 
the Board' s Agent added Madeleine Deming, Michelle Michaels, and Kari Thyne to the 
2700 Virginia A venue Group, because their designated representatives appeared at the 
hearing. Id. at 28. Therefore, the Board's Agent ruled that the 2700 Virginia Avenue 
Group had standing as a group often. Id. at 30. 

15. The Board's Agent then requested that the members ofthe 2700 Virginia Avenue 
Group present at the hearing appoint a designated representative. Id. Subsequently, Dr. 
William Smith volunteered to serve as the group's designated representative. Id. at 30, 45-
46. Without objection, the Board's A~ent stated, "William Smith is the designated 
representative for the group of [ten]." Id. at 30. We also note that Dr. Smith told the 
Board's Agent that he did not want to combine the 2700 Virginia Avenue Group 's protest 
with the other group, because he did not know their views on the Application. Id. at 14-15. 
Dr. Smith then filled out the contact form provided by the Board' s Agent. Id. at 30. 

16. Third, the Board's Agent also dismissed the signatories to the Watergate West 
Petition, because they only had three members appear at the hearing in person or through a 

2 The Board ' s Agent stated nine on the record, but the record shows that she actually granted standing to ten 
members of the 2700 Virginia Avenue Group at this point in the hearing. Tr., 2/25/ 13 at 30. 

5 



designated representative. Id. at 35-36, 41. Nevertheless, the Board's Agent permitted the 
petitioners from the Watergate West Petition who appeared at the hearing to join the 2700 
Virginia A venue Group. I d. at 36. Those individuals were Karen Kaub and Robert 
Phillips, as well as Janda McFarlane who appeared through a designated representative. 
Id. at 32-33, 35, 39-41. The Board's Agent also added Cynthia Walker to the 2700 
Virginia Avenue Group based on the written instructions Ms. Walker gave to the Board's 
Agent before the hearing. Id. at 31. As a result, the Board's Agent identified the 2700 
Virginia A venue Group as a group of fourteen with standing to protest the Application. I d. 
at 45.3 No one at the hearing objected to this determination by the Board's Agent. 

17. Therefore, by the end of the hearing on February 25, 2013, the following parties 
had standing to protest the application: ANC 2A and the fourteen member 2700 Virginia 
A venue Group. Supra, at ~~ 12, 14-16. In addition, the Board's Agent granted conditional 
standing to the Waldman Group so long as they had at least one additional member appear 
at the Protest Status Hearing. Supra, at ~ 13. 

18. The parties attended two mediation sessions held by ABRA; one on March 
14,2013, and the other on March 21,2013. See ABRA Protest File No. 13-PR0-00005. 
After the mediation sessions, the parties attended the Protest Status Hearing on March 27, 
2013. Tr. , March 27, 2013 at 1. 

19. At the Protest Status Hearing on March 27, 2013 the Applicant and the three 
protestants-ANC 2A, the 2700 Virginia Avenue Group, and the Waldman Group-­
appeared at the hearing. Tr., 3127113 at 4-5. Tran Huang Mai appeared at the hearing, 
which demonstrated that the Waldman Group had at least five members. Id. at 5. The 
parties also expressed a continued desire to negotiate a settlement agreement to resolve the 
protest. I d. at 6. The Board scheduled the Protest Hearing for May 8, 2013. I d. We note 
that none of the parties at the Protest Status Hearing raised objections with the Board 
regarding the standing determinations made by the Board's Agent at the Roll Call 
Hearing.4 

20. In the period between the Protest Status Hearing and the Protest Hearing, the Board 
received a Settlement Agreement, dated May 1, 2013, between the Applicant, Watergate 
West, Inc., Watergate East, Inc., and Watergate South, Inc. ABRA Protest File No. 13-
PR0-00005, Settlement Agreement (May 1, 2013). We formally approve this Settlement 
Agreement in this Order. 

3 The Board's Agent mistakenly said that the 2700 Virginia Avenue Group was composed of thirteen 
members on the record at the hearing; however, the transcript shows that the Board's Agent gave standing or 
conditional standing to fourteen members of the 2700 Virginia Avenue Group based on the petitioners who 
appeared in person or through their designated representative. lQ,_ at 45. 

4 Indeed, Mr. Smith, the designated representative of the 2700 Virginia Avenue Group stated himself that the 
protestants were "the building, the board of directors, the 'Gang of 13' (referred to in this Order as the 2700 
Virginia Avenue Group), and the ANC. Tr., 3/27/ 13 at 5-6. Thus, at least as of the Protest Status Hearing, 
the 2700 Virginia Avenue Group had no objection to our Agent's determination that some of the signatories 
were not entitled to join the group. 
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21. The Board then received letters from various group members indicating that they 
wished to withdraw their protest. First, the Board received a petition with signatures from 
eleven residents indicating their intent to withdraw from the protest, because they were 
satisfied with the Settlement Agreement submitted to the Board. ABRA Protest File No. 
13-PR0-00005, Letter from Anne Smith, eta!., to the ABRA (undated). According to this 
petition, Daniel Deming; Madeleine Deming; Karen Kaub; E. W. Kelley; Sherry Kelley; 
Jonda McFarlane; Michelle Michaels; Robert Phillips; Anne Smith; Dr. William Smith; 
and Kari Thyne withdrew from the protest. Id. Second, the Board received a signed letter 
from Tran Huong Mai indicating that she was withdrawing her protest, because she was 
satisfied with the Settlement Agreement.5 Letter from Tran Huong Mai and Daniel W. 
Deming to the ABRA (May 6, 2013). Third, the Board received a letter from Jennifer 
Smith indicating that she wished to withdraw her protest. Letter from Jennifer Smith to the 
ABRA (May 7, 2013). Fourth, the Board received a letter from Lewey 0. Gilstrap 
indicating that he withdrew his protest as well. Letter from Lewey 0. Gilstrap to the 
ABRA (May 7, 2013). Fifth, ANC 2A moved to withdraw its protest against the license 
upon our acceptance of the Settlement Agreement proffered to the Board by the Applicant, 
which does not include the ANC as a party. Letter from Florence Harmon, Chair, ANC 
2A, to Ruthanne Miller, Chair, Alcoholic Beverage Control Board (May 2, 2013). 
Consequently, fourteen members from the various protest groups have asked to withdrew 
from the protest, as well as ANC 2A. Furthermore, we note that all of these withdrawals 
are effective, because we approve the Settlement Agreement. 

22. Based on the various withdrawals, the 2700 Virginia Avenue Group lost eleven 
members. The withdrawing members are Daniel Deming; Madeleine Deming; Karen 
Kaub; E.W. Kelley; Sherry Kelley; Jonda McFarlane; Michelle Michaels; Robert Phillips; 
Anne Smith; Dr. William Smith; and Kari Thyne. Supra, at ~ 21. As a result, as of the 
date of the Protest Hearing, only Judge Pauline Newman, Michael Walsh, and Cynthia 
Walker remained as members of the 2700 Virginia Avenue Group. 

23. Furthermore, due to the withdrawals, the Waldman Group lost four members. The 
withdrawing members of the Waldman Group are Daniel Deming, Lewey Gilstrap, Tran 
Mai Huong, and Jennifer Smith. Supra, at~ 21. As a result, as of the date of the Protest 
Hearing, only Christine Evans, Hal Lawrence, Judge Pauline Newman, and Gerald 
Waldman remained as members of the Waldman Group. 

24. On May 8, 2013 , before the Protest Hearing, the Board held a hearing to determine 
whether any of the parties retained standing. Tr., May 8, 2013 at 3-4. Robert Burney, 
Herbert Goda, Maria Hughes, Judge Pauline Newman, Gerald Waldman, Cynthia Walker, 
June Walsh, and Michael Walsh (collectively the "Newman Petitioners") appeared at the 
hearing to assert that they retained standing. The Newman Petitioners appeared with their 
counsel who stated that she represented the thirty-two residents that signed the 2700 
Virginia Avenue Petition. Id. at 8. 

5 Daniel W. Deming also signed the letter. 
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THE MAY 8, 2013 HEARING 

At the hearing on May 8, 2013, the parties presented their arguments regarding the 
standing of the Newman Petitioners and the 2700 Virginia A venue Group. 

The Newman Petitioners argue that the 2700 Virginia A venue Group should retain 
standing as a group of thirty-two individuals, because all of the members appeared at the 
Roll Call Hearing through their designated representative, Dr. William Smith. ld. at 6, 14, 
21, 23, 26, 49. The Newman Petitioners contend that nothing in Title 25 or Title 23 
requires that they and the other petitioners appoint a designated representative in writing; 
therefore, Dr. Smith represented the entire group, even though nothing in writing was 
submitted to the Board to that effect. ld. at 17, 29. They further contend that the Board 
does not have the power to determine whether individual members of a group have 
standing to protest an application and that the Board lacks the power to dismiss individual 
signatories from the protest. Id. at 6-7, 14. Therefore, they assert that the Board's Agent 
erred by conferring standing on only fourteen members of the 2700 Virginia Avenue 
Group at the hearing, and the Board should fmd that the Newman Petitioners have standing 
to continue the protest as a group of twenty-four petitioners, once the withdrawals are 
taken into account. Id. at 25. 

In opposition, the Applicant argues that Mr. Burney, Mr. Gada, Ms. Hughes, Judge 
Newman, Ms. Walker, Ms. Walsh, and Mr. Walsh lack standing to continue the protest as 
a group offive or more residents or property owners. According to the Applicant, D.C. 
Official Code § 25-601 (2) grants standing to groups of five or more residents or property 
owners sharing common grounds. Id. at 9. Under§ 25-602(2), a group must notify the 
Board during the forty-five day protest period of their intention to object to the petition and 
their grounds for doing so, which, in this case, expired on February 11,2013. Id. The 
Applicant notes that during the Roll Call Hearing, the Board' s Agent identified two groups 
that wished to protest the Application and that the groups rejected creating a single group. 
Id. at 10. According to the Applicant, the eight-member Waldman Group no longer has 
standing to the protest the Application, because the group only has four members left after 
four of their members withdrew. I d. at 10-11. As for the 2700 Virginia A venue Group, 
Dr. Smith only represented those individuals that appeared in person or through a written 
designation. Id. at 11. Consequently, based on the withdrawals received by the Board, the 
2700 Virginia A venue Group does not have sufficient members to constitute a group; 
therefore, the 2700 Virginia A venue Group lacks standing to continue the protest. Id. at 
12. The Applicant also disputes the Newman Petitioners' contention that the 2700 
Virginia Avenue Petition contains more than twenty-two signatures. Id. at 27-28. 

At the conclusion of the hearing, the Board ruled from the bench that the Newman 
Petitioners lacked standing to continue the protest. Id. at 90-91. We found that under§ 
1601.9 of Title 23, our Agent has the authority to identify the parties with standing, as well 
as the issues under dispute. Id. at 88. We further stated that the mere fact that a petitioner 
submits a protest letter does not entitle him or her to standing, and that the purpose of the 
Roll Call Hearing is to determine the individuals who make up a group of at least five 
residents or property owners sharing common ground for their protest under D.C. Official 
Code§ 25-60 1(2). Id. In addition, the Board further held that under§ 1707.1 of Title 23, 
a designated representatives must submit a signed statement outlining the "nature of the 
representation" before they may begin representing others. Id. at 89. We concluded that 

8 



the individuals who did not appear or designate a representative do not have standing to 
protest the Application and forfeited their right to protest the Application; therefore, we 
affirmed our Agent's decision to recognize only the fourteen individuals of the 2700 
Virginia Avenue Group that appeared in person or through Dr. Smith. Id. at 89-90. 
Therefore, we concluded, and affirm in this Order, that none of the groups of five or more 
residents or property owners, as weii as the Newman Petitioners, retained standing to 
protest the Application. 

DISCUSSION 

In addition to our reasoning provided at the May 8, 2013 hearing, we provide the 
following written Order based on our review of the law and the record in this matter in 
accordance with D.C. Official Code§ 2-509(e). 

In Section I, we conclude that D.C. Official Code§ 25-444(b) and§ 1601.9 of Title 
23 provide the Board with the authority to determine whether individual signatories may 
participate in a protest as part of a group of five or more residents or property owners 
sharing common grounds. Furthermore, in Section II, we conclude that the Board, and our 
Agent, have the authority to bar protest petition signatories from joining a protest group if 
those signatories fail to appear at a Roll Call Hearing or Protest Status Hearing under§§ 
1601.5, 1601.6, and 1603.3 of Title 23. In addition, our Agent is entitled to conclude that 
absent signatories cannot be identified and cannot satisfy the standing requirements of§ 
25-601 (2). 

Consequently, as we discuss in Section III, our Agent correctly dismissed those 
signatories who failed to appear in person or through a designated representative at the 
Roll Call Hearing on February 25, 2013. The Newman Petitioners' argument that the 
absent signatories were represented by Dr. Smith is not supported by § 1707.1 of Title 23 
or the record. We also conclude that the 2700 Virginia Avenue Petition only contained 
twenty-two signatures, not thirty-two signatures, because the petition filed timely with the 
Board only contained twenty-two signatures. Therefore, the only valid members of the 
2700 Virginia Avenue Group are Judge Newman and Mr. Walsh. Mr. Burney, Ms. 
Hughes, and Mr. Waldman may not join the 2700 Virginia Avenue Group, because they 
did not sign the original petition submitted to the Board; therefore, they may not join the 
group under § 1801.2 of Title 23. Furthermore, their addition to the protest would be 
untimely under§ 25-602. We also conclude that the Board's Agent was not authorized to 
permit Cynthia Walker to join the 2700 Virginia Avenue Group, because adding her to the 
group violates § 25-602 and § 1801.2 of Title 23. Therefore, because we conclude that the 
2700 Virginia Avenue Group only contains two members, we dismiss this group 's protest 
under § 25-601 (2). 

For similar reasons, we affirm our Agent 's decision to dismiss those signatories to 
the Watergate West Petition that failed to appear. We also dismiss the signatories to the 
Watergate West Petition and the Waldman Group for having insufficient members to 
maintain standing under § 25-601 (2). Consequently, because no protestants remain, the 
Board and ABRA shall treat the Application as if it is unopposed, and process it 
accordingly. 
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Finally, as we discuss in Section IV, we determine that the protest issues in this 
matter are limited to those matters raised in the protestants' initial protest letters under 
D.C. Official Code§ 25-602(a). 

I. THE BOARD HAS THE POWER TO IDENTIFY THOSE RESIDENTS OR 
PROPERTY OWNERS THAT CONSTITUTE A GROUP UNDER§ 25-
444(b) AND§ 1601.9. 

Under § 25-444(b) and § 1601 .9, the Board, and our Agent, has the power to 
determine whether an individual resident or property owner belongs in a group of five 
residents or property owners under Title 25 and Title 23. 

Under § 25-601, "A group of no fewer than 5 residents or property owners of the 
District sharing common grounds for their protest" has the right to protest the issuance of a 
liquor license. D.C. Code§ 25-601(2). Under§ 25-444(b), "The parties to the protest 
hearing shall be the applicant and the protestants as identified at the administrative 
review." D.C. Code§ 25-444(b) (West Supp. 2013) (emphasis added). Our regulations 
further state in § 1601.9 that "At the administrative review, the Board's agent shall have 
the authority to: ... identify the parties with standing and the filed protest issues, if 
undisputed." 23 DCMR § 1601.9(d) (West Supp. 20 13). The dictionary definition of the 
word "identify" is "to establish the identity of'' or "To find out the origin, nature, or 
definitive elements of." Webster's II New College Dictionary (2001) (identify). 

As a matter of law, a group cannot exist unless it contains at least five residents of 
the District of Columbia or property owners.§ 25-601(2). Under§ 25-444(b), a group 
does not become a party until it is identified at the administrative review hearing. 
Nevertheless, it is impossible to identify a group unless we can establish the "definitive 
elements" of the group; namely, the specific residents or property owners who make up the 
group. Therefore, if the Board has the power to determine whether an individual belongs 
in a group, it follows logically that the Board has the power to determine that an individual 
does not belong in a group. 

II. THE BOARD HAS THE POWER TO EXCLUDE ANY INDIVIDUAL 
FROM A GROUP THAT FAILS TO APPEAR EITHER IN PERSON OR 
THROUGH A DESIGNATED REPRESENTATIVE UNDER§§ 1601.5, 
1601.6, AND 1603.3. 

The Board, and our Agent, has the authority to bar protest petition signatories from 
joining a protest group if those signatories fail to appear at a Roll Call Hearing or Protest 
Status Hearing. In addition, our Agent is entitled to conclude that absent signatories have 
defaulted on their claims and cannot satisfy the standing requirements of § 25-601 (2). 

Under§ 1601.5, " .. . each person submitting a protest shall attend the 
administrative review hearing in person or appear through a designated representative." 23 
DCMR § 1601.5 (West Supp. 2013). We interpret "person" in§ 1601.5 to mean each 
individual signatory, because Title 25 defines a "person" as an "individual," among other 
definitions. D.C. Code§ 25-101(37) (West Supp. 2013).6 Sections 1601.6 and 1603.3 

6 While we recognize that "persons" are identified in § 25-60 I for the purpose of standing, that provision 
must be read in conjunction with§ 25-101(37). The definition ofperson set f01th in§ 25-101(37) is intended 
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then warn that the "Failure to appear at the administrative review hearing [or Status 
Hearing] either in person or through a designated representative may result in . .. dismissal 
of a protest unless good cause is shown for the failure to appear. 23 DCMR § § 1601.6, 
1603.3 (West Supp. 2013). 

Based on our interpretation of§ 1601 .5, we consider the protest petition the joint 
submission of all the individual signatories; therefore, all signatories must appear at the 
Roll Call Hearing and Protest Status Hearing. If any of the individual signatories fail to 
appear, either in person or through a designated representative, then our Agent is entitled to 
dismiss them from the protest under§§ 1601.6 and 1603.3. 

We emphasize that this appearance requirement is not onerous. If an individual 
member cannot attend, then he or she can merely appoint a designated representative to 
attend in their place. Consequently, we conclude that§ 25-444(b) and§§ 1601.5, 1601.6, 
1601 .9 and 1603.3 provides the Board with the legal mechanism for excluding individuals 
who fail to appear at the Roll Call Hearing or Protest Status Hearing from joining a group 
under § 25-601 (2) . 

In addition, as we discussed in Section I, our Agent has the responsibility to 
identify the members of an individual group. If an individual signatory fails to appear, 
then our Agent may determine that the absent signatories cannot demonstrate that they are 
residents or property owners in the District under§ 25-444(b) and§ 1601.9 of Title 23. 
Therefore, our Agent has the authority to bar absent signatories from joining a protest 
group. 

The Newman Petitioner's interpretation is contrary to the plain meaning and 
legislative history of§ 25-601(2), and allows groups to include unlawful members. Here, 
the Newman Petitioners contend that Title 25 allows the Board to identify and confer 
standing on the group as a whole, but does not give the Board, or our Agent, the power to 
determine whether specific individuals qualify as members of the group. As we noted in 
Section I and Section II, we find this assertion unsupported by the plain meaning of the 
term "identify" in§ 25-444(b) and~ 1601.9 and our appearance rules described in§§ 
1601.5, 1601.6, 1601.9 and 1603.3. 

Further, the legislative history of§ 25-601 shows that the Council of the District of 
Columbia (Council) did not want the Board to act as a rubber stamp when groups 
requested standing. Instead, the Council wanted the Board to determine carefully whether 
each group truly fulfills the standing requirement. Council of the District of Columbia, 
Committee on Consumer and Regulatory Affairs, Report on Bill 13-449, the "Title 25, 

to apply throughout Title 25 and Title 23 unless expressly indicated or such interpretation leads to an absurd 
result. 

7 The Newman Petitioners' interpretation also contradicts§ 1801.6 ofTitle 23 , which provides applicants 
with the right to challenge individual signatures. Under this regulation, "The Board shall permit any party to 
a protested case to challenge the validity of signatures on Protest Petitions submitted by the opposing party." 
23 DCMR § 1801.6 (West Supp. 2013) . Based on this regulation, we conclude that if applicants have the 
power to challenge individual signatures, then it follows that the Board can dismiss those individuals with 
invalid signatures from the protest, even if this action would not lead to the dismissal of the entire group. 
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D.C. Code Enactment and Related Amendments Act of2000," 135 (Nov. 20, 2000).8 

Indeed, the Council explicitly recognized that the requirement would permit applicants to 
cross-examine the members of groups to determine whether they satisfied § 25-601 (2). I d. 
at 135 n. 64. Therefore, when signatories fail to appear at required hearings, they deny 
applicants the opportunity to challenge their standing. 

Indeed, if we adopted the Newman Petitioners' interpretation this would force the 
Board to accept groups with improper membership. For example, what if the Board's 
Agent initially grants standing to a group of thirty-two residents. Then, at the next hearing, 
the Applicant or the Board establishes that one member is actually the visiting cousin of 
the designated representative, and does not reside or own property in the District, in 
violation of§ 25-601(2). Under the Newman Petitioners' interpretation, the Board lacks 
the power to turn the group of thirty-two into a group of thirty-one by dismissing the 
visiting cousin. Moreover, if this situation occurred in a group with only five members, 
then we would be forced to allow an unlawful group to maintain a protest that is not 
permitted by§ 25-601(2). Therefore, we reject the Newman Petitioners' interpretation, 
because it defeats the purpose of permitting cross-examination and leads to unlawful 
results. 

Therefore, we conclude that D.C. Official Code§ 25-444(b) and§ 1601.9 of Title 
23 provide the Board with the authority and the responsibility to determine whether 
individual residents or property owners may participate in a protest as part of a group of 
five or more residents or property owners. This authority includes the power to dismiss 
those individuals that we cannot determine satisfy the standing requirements discussed in § 
25-602(1) and the power to bar individual signatories from participating in a protest group 
when they fail to appear in accordance with our regulations. 

III. THE 2700 VIRGINIA A VENUE GROUP LACKS STANDING AS A GROUP 
OF FIVE OR MORE RESIDENTS OR PROPERTY OWNERS. 

Accordingly, based on our reasoning in Sections I and II, the Board's Agent 
correctly determined that only the ten signatories who appeared at the Roll Call Hearing 
could be established as part of the 2700 Virginia A venue Group. The record does not 
support the Newman Petitioners argument that Dr. Smith served as the designated 
representative of all of the signatories to the 2700 Virginia A venue Petition, or that the 
petition contains thirty-two signatures. We also overrule our Agent's decision to allow 
Cynthia Walker to join the 2700 Virginia Avenue Group under D.C. Official Code§ 25-
602(a) and§ 1801 .2 of Title 23. Therefore, based on the individual withdrawals submitted 
to the Board and the dismissal of Cynthia Walker, we find that the 2700 Virginia Avenue 
Group only has two members. Consequently, the 2700 Virginia Avenue Group' s protest 
must be dismissed. 

8 In its Committee Report, the Council explicitly stated that it disfavored " lone protestants." Council of the 
District of Columbia, Committee on Consumer and Regulatory Affairs, Report on Bill 13-449, the "Title 25 , 
D.C. Code Enactment and Related Amendments Act of2000," 135 (Nov. 20, 2000). 
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A. Our Agent correctly determined that the ten signatories that appeared at 
the Roll Call Hearing could join the 2700 Virginia Avenue Group. 

As we noted in Sections I and II, we have the power to identify those individuals that 
form a group and to dismiss those individuals that fail to appear. Additionally, although 
not legally required, ABRA reiterated this point to the signatories through the letters sent 
by ABRA's Community Resource Advisor. Supra, at~ 9. These letters specifically 
instructed each signatory that they must appear at the Roll Call Hearing in person or 
through a designated representative, or risk the dismissal of their protest. Supra, at~ 9. 
Despite this warning, many of the signatories to the 2700 Virginia A venue Petition failed 
to appear at the Roll Call Hearing either in person or through a designated representative. 

The record shows that only ten members appeared at the hearing in person or 
through a designated representative: Daniel Deming, Madeleine Deming, E.W. Kelly, 
Sherry Kelley, Judge Pauline Newman, Michelle Michaels, Anne Smith, Dr. William 
Smith, Kari Thyne, and Michael Walsh. Supra, at~ 14. Consequently, we find that the 
Board's Agent properly granted standing to those ten signatories to the 2700 Virginia 
A venue Petition that appeared in person or through a designated representative. 

B. Dr. Smith only served as the designated representative of the signatories 
that appeared at the Roll Call Hearing. 

The Newman Petitioners argue that Dr. Smith served as the designated 
representative for the absent signatories to the 2700 Virginia A venue Petition, even though 
the record contains nothing in writing, or by the actions of Dr. Smith, that proves this 
assertion. Tr. 5/8/ 13 at 37. 

Section § 1707.1 states, "No person may appear before the Board in a 
representative capacity prior to submission of a signed statement containing that person's 
name, address, occupation, telephone number, and the nature of representation." 23 
DCMR § 1707.1 (West Supp. 2013). 

Here, the Board possesses no statement from Dr. Smith indicating that he intended 
to represent all of the signatories to the petition. Thus, the Newman Petitioners cannot 
show that Dr. Smith satisfied § 1707.1 in respect to all of the signatories to the 2700 
Virginia A venue Petition. 

Indeed, the factual record in this proceeding contravenes the Newman Petitioners' 
claim that Dr. Smith represented all of the signatories to the petition. First, the 2700 
Virginia A venue Petition contained no written statement that the signatories had 
designated anyone to serve as their designated representative. See 2700 Virginia A venue 
Petition, 1-2. Second, during the Roll Call Hearing and Protest Status Hearing, Dr. Smith 
never corrected or objected to the determination that the group he represented only 
contained fourteen members. Supra, at~ 15. As a result, the record does not support the 
Newman Petitioners' assertion that Dr. Smith represented all of the signatories to the 2700 
Virginia Avenue Petition. Therefore, we conclude that our Agent properly excluded those 
absent signatories because they did not appoint a designated representative, and did not 
comply with the Title 23 ' s appearance requirement. 
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C. The record shows that the petition submitted by the 2700 Virginia Avenue 
Group only contained twenty-two signatures, not thirty-two signatures. 

We further note that a factual dispute exists between the parties as to whether the 
2700 Virginia Avenue Petition contains thirty-two or twenty-two signatures. Tr. 3/8/13 at 
65, 71-72. Our records show that the 2700 Virginia Avenue Petition only contains twenty­
two signatures. Protest File No. 13-PR0-00005, 2700 Virginia Avenue Petition, 2-3. 

The Newman Petitioners argued that ABRA must have made a mistake, and that 
the signatories to the 2700 Virginia A venue Petition timely filed a petition with thirty-two 
signatures, not twenty-two signatures. Tr. 3/8/ 13 at 72. We disagree. 

During the Roll Call Hearing, the Board's Agent stated that the 2700 Virginia 
Avenue Petition only contained twenty-two signatures. Tr., 2/25/13 at 27. No one from 
the 2700 Virginia A venue Group corrected the Board's Agent or asserted that there were, 
in fact, more than twenty-two signatures on the petition. Based on these facts, we 
conclude that ABRA only received a petition with twenty-two signatures on it, and that the 
2700 Virginia A venue Group failed to timely file the additional page described at the 
hearing on May 8, 2013 . Tr., 3/8/13 at 72. 

Therefore, we find that the 2700 Virginia Avenue Group's Petition only contained 
twenty-two signatures. Thus, any additional signatories to the 2700 Virginia Avenue 
Petition have forfeited their opportunity to protest the Application, because they failed to 
file a timely protest petition before the end of the protest period. D.C. Code§ 25-602 
(West Supp. 2013). 

D. The 2700 Virginia A venue Group only contains two members; therefore, 
the group does not have standing to continue the protest under § 25-601(2). 

As we noted in paragraphs 21 and 22, Daniel Deming; Madeleine Deming; Karen 
Kaub; E.W. Kelley; Sherry Kelley; Janda McFarlane; Michelle Michaels; Robert Phillips; 
Anne Smith; Dr. William Smith; and Kari Thyne have withdrawn from the 2700 Virginia 
A venue Group. Supra, at ~~ 21, 22. As a result, as of the date of the Protest Hearing, only 
Judge Pauline Newman, Michael Walsh, and Cynthia Walker remain as members of the 
2700 Virginia A venue Group. Based on our determination that our Agent improperly 
granted standing to Cynthia Walker, the 2700 Virginia Avenue Group only has two 
members. Therefore, 2700 Virginia Avenue Group does not have a sufficient number 
members to retain standing as a group of at least five residents or property owners under § 
25-601 (2). 

i. Judge Pauline Newman and Michael Walsh remain members ofthe 
2700 Virginia Avenue Group. 

At the hearing on May 8, 2013, the Newman Petitioners presented Robert Burney, 
Herbert Goda, Maria Hughes, Judge Pauline Newman, Gerald Waldman, Cynthia Walker, 
June Walsh, and Michael Walsh at the hearing to demonstrate that the 2700 Virginia 
Avenue Group retained standing to continue the protest. Supra, at~ 24. We agree with the 
Newman Petitioners that both Judge Pauline Newman and Michael Walsh appeared at the 
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Roll Call Hearing and retain standing as part of the 2700 Virginia A venue Group. Supra, 
at 'if 14. Nevertheless, we cannot reach the same conclusion for the other individuals who 
attended the most recent hearing. 

ii. Robert Burney, Herbert Gada, Maria Hughes, Gerald Waldman, and 
June Walsh cannot join the 2 700 Virginia Avenue Group. 

Under § 1801.2, a protest petition must contain the name, address, and signature of 
each member of the group. 23 DCMR § 1801 .2 (West Supp. 2013). Further, under§ 25-
602(a), protestants must file their protest petition before the end of the protest period. § 
25-602(a). 

The record shows that June Walsh and Herbert Goda did not appear at the Roll Call 
Hearing, and they did not appoint a designated representative. See supra, at 'if 14. 
Therefore, the Board's Agent was justified in excluding them from the 2700 Virginia 
A venue Group for failing to appear. 

In addition, we conclude that Robert Burney, Maria Hughes, and Gerald Waldman 
may not join the 2700 Virginia Avenue Group, because they did not sign the original 2700 
Virginia Avenue Petition filed with the Board. Supra, at 'if 4. Furthermore, even if they 
had signed the petition submitted to ABRA, neither Mr. Burney nor Ms. Hughes appeared 
at the Roll Call Hearing in person or through a designated representative. Supra, at 'if'if 4, 
14. Therefore, they have no right to join the 2700 Virginia Avenue Group. 

Finally, we conclude that Gerald Waldman may not join the 2700 Virginia Avenue 
Group. Mr. Waldman only signed the Waldman Petition, and did not sign the 2700 
Virginia Avenue Group Petition. See supra, at 'if~ 4, 7. Our Agent explicitly recognized 
that the groups in this case are separate parties, and the 2700 Virginia A venue Group 
expressly declined the opportunity to create a single group. 9 Supra, at 'if 15. Finally, we 
note that the protest period in this matter expired on February 11 ,2013. Supra, at 'if 2. As 
a result, it is too late for the 2700 Virginia A venue Group to add signatories to the group 
under§ 25-602(a) or for Mr. Waldman to switch groups. Supra, at~ 2. For these reasons, 
we cannot allow Mr. Burny, Mr. Goda, Ms. Hughes, Mr. Waldman, and Ms. Walsh to join 
the 2700 Virginia A venue Group. 

iii. The Board overturns our Agent 's decision to permit Cynthia Walker to 
join the 2700 Virginia Avenue Group. 

The Board also concludes that our Agent could not permit Cynthia Walker to join 
the 2700 Virginia Avenue Group. See supra, at 'if 16. Similar to Mr. Waldman, Ms. 
Walker did not sign the 2700 Virginia Avenue Petition, but instead protested in her 
"personal capacity." Supra, at 'if 8. Under D.C. Official Code§ 25-602(a) and§ 1801.2 of 
Title 23, she was not permitted to join the 2700 Virginia Avenue Group as she requested 
on February 23, 2013, once the protest period expired on February 11 , 2013; therefore, we 

9 Because the parties declined to form a single group, we do not reach the issue of whether our Agent is 
permitted to allow separate groups to become a single group at the Roll Call Hearing once they have obtained 
standing. 
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overr-ule our Agent's decision to permit Cynthia Walker to join the 2700 Virginia Avenue 
Group. 10 Supra, at~~ 2, 8, 16. 

iv. The Board must dismiss the 2700 Virginia Avenue Group, because it 
lacks standing as a group under § 25-601 (2). 

We conclude that the 2700 Virginia Avenue Group only contains two members; 
therefore, we must dismiss the group from the protest, because a group of two cannot 
retain standing as a group offive or more residents or property owners under§ 25-601(2). 

For the same reason, based on their failure to appear in person or through a 
designated representative, we also agree with our Agent's determination that the 
signatories to the Watergate West Petition did not have a sufficient number of members to 
show that they have standing as a group. Supra, at ~ 16. Finally, based on the withdrawals 
from the Waldman Group, we determine that this group lacks standing to continue the 
protest as well, because it only has four members. Supra, at~ 23. 

v. The signatories dismissed by the Board's Agent are entitled to notice 
that the Board dismissed their protest. 

Under§ 1601.7, 

A recommendation by the Board's agent to deny a license application or dismiss a 
protest for failure to attend the administrative review shall be forwarded to the 
Board for consideration in writing. The Board's decision to adopt or not adopt the 
recommendation of the Board's agent to deny a license application or dismiss a 
protest for failure to appear shall be sent to the parties in writing. A request for 
reinstatement with the Board must be filed within ten (1 0) days after notification 
from the Board ofthe dismissal or denial. 

23 DCMR § 1601.7 (West Supp. 2013). 

The record does not indicate that all of the signatories dismissed by our Agent have 
received written notice of their dismissal. Therefore, as part of this Order, the Board shall 
provide the notice required by§ 1601.7, which shall give the dismissed signatories an 
opportunity to request reinstatement in accordance with our regulations. 

IV. THE PROTESTANTS IN THIS MATTER HAVE WAIVED THE 
OPPORTUNITY TO RAISE ISSUES OUTSIDE OF APPROPRIATENESS 
UNDER§§ 25-602(a), 1601.8(b), 1602.1, AND 1602.4 BY FAILING TO 
TIMELY RAISE THEM IN THEIR INITIAL PROTEST LETTERS. 

Finally, we also note that in their May 3, 2013, letter to the Board, and at the most 
recent hearing, the Newman Petitioners expressed a desire to challenge the Application on 
non-appropriateness grounds. Letter from Erica J. Mueller to Ruthanne Miller, 
Chairperson, Alcoholic Beverage Control Board (May 3, 2013). Nevertheless, our review 

10 We note that the issue of whether the Board's Agent could pennit Karen Kaub, Robert Phillips and Jonda 
McFarlane to join the 2700 Virginia A venue Group is moot, because they withdrew their protests against the 
Application. Supra, at~ 2 I. 
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of the record indicates that all of the protestants in this matter have waived the opportunity 
to raise non-appropriateness issues by failing to timely raise them in their initial protest 
letters. 11 

Under§ 25-602(a), "any person objecting, under § 25-601, to the approval of an 
application shall notify the Board in writing ... the grounds for the objection within the 
protest period." § 25-602(a). Our regulations further state, "The Board's agent shall 
schedule a roll call hearing for the next regularly scheduled Board meeting rather than a 
status hearing . .. when . . . a legal issue is raised that would preclude the Board from 
granting the application .... " 23 DCMR § 1601.8(b) (West Supp. 2013). During the 
hearing scheduled by the Board's Agent, § 1602.1 advises that the Board will "address 
unresolved legal and factual issues and disputes identified by the Board's agent at the 
administrative review." 23 DCMR § 1602.1 (West Supp. 2013). Under§ 1602.4, after 
hearing from the parties, "The Board shall either announce its decision at the ... hearing or 
take its decision on the unresolved legal issues under advisement and schedule the matter 
for a status hearing." 23 DCMR § 1602.4 (West Supp. 2013). Finally, under§ 1710.2, 
"Before a person may be heard to object to approval of an application, the person shall 
have notified the Board and the applicant or licensee, [in compliance with] § 1703.4, . . . of 
the grounds for the objection, prior to the end of the protest period." 23 DCMR § 1710.2 

Our rules are clear: under § 25-602(a), in their initial protest Jetter, all protestants 
are required to notify the Applicant and the Board of all of the grounds on which they 
intend to protest the license. Additionally, under sections§§ 1601.8, 1602.1 , and 1602.4, 
all disputes regarding any legal issues beyond "appropriateness," should be taken up by the 
Board before the Protest Hearing. 

Here, the record indicates that the Newman Petitioners first notified the Board that 
they wished to challenge the Application on non-appropriateness grounds in their May 3, 
2013 letter. Letter from Erica J. Mueller to Ruthanne Miller, Chairperson, Alcoholic 
Beverage Control Board (May 3, 2013). Yet, these issues should have been raised in the 
Newman Petitioners' initial protest letters in accordance with§ 25-602(a) and our 
regulations. 

We also emphasize that the Newman Petitioners attempt to insert new issues into 
the protest process at the last minute is highly prejudicial to the Applicant and untimely. 
First, the Applicant did not have appropriate notice that any of the protestants in this matter 
intended to raise issues outside of those indicated in their protest letters. 12 Second, the 
parties in this case have already gone through a Roll Call Hearing, mediation, and a Protest 
Status Hearing. In discussing timely objections, it has been said that a party must "take his 
objection at the earliest possible opportunity, when, by doing so, he can enable the trial 

1 1 While not necessary to our decision, the Board addresses the waiver issue to promote administrative 
efficiency and to address all possible outstanding issues in this matter. 

12 We note that Cynthia Walker did raise a zoning issue in her initial protest letter; however, because she 
should never have been permitted to join the 2700 Virginia Avenue Group, the group cannot claim that these 
issues were appropriately and timely raised. In addition, even if this were to be deemed sufficient notice of 
the zoning issue under § 25-602, the protestants in this case waived their opportunity to pursue these issues 
when they failed to object to going forward with the Protest Status Hearing without the Board ruling on this 
issue. 
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judge to take the most efficacious action . ... " Timms v. U.S. , 25 A.3d 29, 35 (D.C. 2011). 
Here, our regulations state that all legal issues, except for appropriateness issues, must be 
addressed at a hearing before the Protest Status Hearing. See §§ 1602.1, 1602.4. Yet, the 
first time the Newman Petitioners apprised the Board of these issues was in their May 3, 
2013 letter, which we received a month after we held the Roll Call Hearing, mediation, and 
the Protest Status Hearing in this matter. See supra at~ 19. Consequently, we find that the 
non-appropriateness issues raised by the Newman Petitioners are untimely under our rules; 
therefore, the Newman Petitioners have waived the opportunity to raise these additional 
issues as part of their protest. 

ORDER 

Therefore, the Board, on this 24th day of July 2013, hereby ORDERS that the 
protests filed by the 2700 Virginia Avenue Group and the Waldman Group are 
DISMISSED, because neither group has the requisite number of members under § 25-
602(2) to retain standing. 

IT IS FURTHER ORDERED that the Settlement Agreement, dated May 1, 2013, 
submitted by the Applicant, Watergate West, Inc., Watergate East, Inc., and Watergate 
South, Inc. is approved and incorporated as a part of the Applicant's license upon issuance 
of the license. We note that we have attached the Settlement Agreement to this Order. 

IT IS FURTHER ORDERED that the Board accepts the withdrawal of ANC 2A, 
as well as the individual signatories who have indicated their withdrawal from the protest. 
The Board notes that no protestants with standing remain; therefore, because there are no 
valid objections to the Application, ABRA shall process the Application in accordance 
with D.C. Official Code § 25-311 . 

IT IS FURTHER ORDERED that the Board adopts the recommendation of the 
Board's Agent at the Roll Call Hearing on February 25, 2013, under§ 1601.7, to deny 
various individual signatories, as identified in this Order, standing to join a group of five or 
more residents or property owners. The signatories have ten (10) days to file for 
reinstatement upon receipt of this Order. We note that the receipt of this Order by the 
Newman Petitioners' counsel constitutes sufficient notice to the signatories to the 2700 
Virginia A venue Petition, and any other individuals similarly represented, that we have 
dismissed their protest. 

IT IS FURTHER ORDERED that the protests in this matter are limited to the 
issues raised in the protestants' initial protest letters in accordance with D.C. Official Code 
§ 25-602(a) and§§ 1601.8, 1602.1, 1602.4, and 1710.2 ofTitle 23 ofthe D.C. Municipal 
Regulations. 

Copies of this Order shall be sent to the Applicant, ANC 2A, the 2700 Virginia 
Avenue Group, the Waldman Group, Cynthia Walker, and the signatories to the Watergate 
West Petition. 
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District of Columbia 
Alcoholic Beverage Coq.trol Board 

Under 23 DCMR § 1719.1 (2008), any party adversely affected may file a Motion for 
Reconsideration of this decision within ten (1 0) days of service of this Order with the 
Alcoholic Beverage Regulation Administration, Reeves Center, 2000 14th Street, NW, 
400S, Washington, D.C. 20009. 

Also, under section 11 of the District of Columbia Administrative Procedure Act, Pub. L. 
90-614, 82 Stat. 1209, D.C. Official Code§ 2-510 (2001), and Rule 15 ofthe District of 
Columbia Court of Appeals, any party adversely affected has the right to appeal this Order 
by filing a petition for review, within thirty (30) days of the date of service of this Order, 
with the District of Columbia Court of Appeals, 500 Indiana Avenue, N. W., Washington, 
D.C. 20001. However, the timely filing of a Motion for Reconsideration under 23 DCMR 
§ 1719. 1 (2008) stays the time for filing a petition for review in the District of Columbia 
Court of Appeals until the Board rules on the motion. See D.C. App. Rule 15(b) (2004). 
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~ .. ··~ 

AGREEMENT 
)/ J{ 

T!lis Aereeme~n made th1s .L_. day of . ~--~i-1···-' 2013, by ond amo!\~ Watergale Hotel Lessee, 
LLC. tla \Vaterg?-te Hot~! (A?Dlic<~nt), and Watergate 1N(!st, Inc., Watergate Easl, Inc., Walergate 

ie :; d-t ll'''t:lfi:l:t1(Dt~~W'JW~··W~ 

RECfTALS 

WHEREAS, Applit:cnt is the appiicant for an Alcoholic Beverage Control (ABC) rctzile r's license 
ABRA-091 162, Cl;;ss CH (hotel), for premises locaced ac 2550 Virginia Avenue, NW; 

WH.EREAS, the Ne!ghbors nre supporriv~ of the 1\ BC applicalion witl1 regard ro all inturior 
operations of rhe hotel; 

WHEREAS, Applicont ha~ requcsred ap;Hoval of five (5) distinct 11<:w s·1mmer g:uden spac«:s. 
induding one (1) on irs roofcop, one({ ) aC.Joinmg 1ts restaurants, and thro::e (3) others also ne:~r 
ground levels WJih sa id spaces useablt<> (possibly) year \CJLJnd duri: tg r.;H~ hours specified in this 
Agreemenl. These $Urn mer gardens sha "l conform Wlhe size, placement, and shape indicated in 
the drawing anached as Exhibit A; 

WHEREAS, th<: new Sl1mmer garden spilces are or t'Oiltern tO l :~e N0ighbors; 

WHERE,II,S, based on l"he tCt" lll-' herein, lhe Neighbors will withdraw prot<.~~ts iodged of Applicant's 
:·cquesr for sum me: garden e ndm semen'..~ to its licc:1se ap!)lication : ll nd, 

Wf·IEREAS, 1 he panic~ have agreed to t'l'.ter into •his Agreement. pursuanr ro DC Code Section 25-
446, m 1csoive the issues raised by rhe objections to the summer garden spaces, and w request thllt 
the A l3C Bot~rd appJ"ove Appl icanr's rcque~t for summer garden endorsements condinoncd on 
Applicaac's compliance wirh the term~ of this written Ag:·eement. 

NOW. THEREFOI~E. in consiclerntion of the rewa Is sec forth <!bo·;e und the mutuai covenants and 
conditions set f01th below, the part1cs agree as follows: 

.1 . Recil aLs j ll (.'O rpor~ted . Thf. redc~ls set r<mh above " I'C in cO~"[)Q(Ut<~d he• rein by reference. 

2. (a) Roof.top Summer Gardl?n. The Jooflop level s:.~:nme r garden space, with a maximum 
cap,city of 350 persons, shall have hours of oper:.ltlon consistent wirh the hour~ pE'rn:itred \lndcr 
the applicatwn for rhc ABC l1cense, ~:~cepl 1hat 1 he roof sha!l be closed at 12 J .:r.. Sunday throt~gh 
Thursday and at 2 a.m . Frid~y , Satmday and the morning of Federal holidays. Th~ parrits agree to 
rrnegot1atc this rooftop provisio;l clftcr an mterim monitor ing period shou;ci adjt1snncnts be 
!leeded. Sllch renegotianon shall be completed L..he larer of the foil owi ng d,nes: Dec~mber 3J , 201 4 
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if rhe rooftop summer garden is in operation by June 15, 2014, or September 15, 201 S, if the 
roofl:op surnnH:'r gMden is nor in Of)(!r~cion by june 15, 2014 (it: being r-.hr. int<~ncion nft.ht! pB rties 
thac sud1 negot:iation transpire 0n:y Direr a complere June l 5 - Sept!:!mbe:- 15 season of uper:Jtion). 
Absent n:::goriationof<m a11H::nued pmvis ion It:!gu\ating hours ofopt~l ation "nd hou t .!; oCtnusi<: 
offe-rings, this provtsion will be enforced in ir.s prescm fcmn . 

RoofLop Summer G;mlen shail nav.e no l;ve music afwr lO p.m. Sunday throug:' Thursth1yand i 2 
n.m. on Priday, Sat.urdny and the eve of Federal H.ol!days Cnve.r charges will be collecto.!d at n.o 
mote rhhn 5 (!v~nts per ye<~r .. Recorded :-nus:c may be ofiered lUti! 12 a.m . Sunch1y oltrnugh 
Thursday and 2:00 a.lll . on Friday- Satllrday ~nd the morning of Federal holidays. /I I' all rimes, all 
live a11d recorded music w11l be conn·olled by ~n audto limiter ~estnc.ting voiLtme em<ss;ons ro 
n\Jnitrur.e r~xc.~ssive noise. Applicanr s r1all regulare tilf. aud10 system sound levels, including use tlf 

the audio system by contracted musicians, rhsc ;ockeys and other vendors on ~he :-ooftGp summer 
ge.rden so thar it is consi~tem w id1 th<:.•:>ol!nd sysL<!m speciflca(lons and noise proh ibitions seL for th 
in this Agreement. Amplifier.~ and Ot:her sound equipment wili be d'i rec t:ed toward Lhe Porom?.c 
RivCi ro limit sound propagation toward the \Vatergate residential uT-lits . No music frorr. the 

roofrop snmmcr garden shall be audible at an y t ime from within r. hr~ in terior of \Vacergate 
residents' residences. No nn ise generated by apphcanr 's patrons· or emenainmr.nt activities shall be 

audibie within che 1 nterior of: Watergate re~idents' residerrce~ after I 0:00pm on any day. At all 
times, noi~e ievels generated from amplified music from rhe horel or irs operan on shall nor E'Xceeci 
55 dba ar War.ergnre residen.tial balc\)nies/terraces. Audibl<: mnsic frorn the rooftop summer 
garden heard 111 'Nat·ergat ~:: rc-:sidenriai ur i ~s or on Watergate h~sidemi<tl balconies/terraces in 
conrravemion of th~ above standards si\all constiwt~ a man~nal breach of this agreemenl lnitial 
levels for calibrating the audio control syst :.:.J (audio !unll:er) will be. conducted by an o<:oustical 
engineer w i1:h the cooperi'ltion of' l he 1\erghbors 1 hrnugh $OU nd readi nes from l wo Watergate 
re.~idence~ ~nd balconies. Appllc::ml shall bear the expense of the ini\'lal sound level testing and 
any further sound lcvd testing that may be necessary to comply with the Agretmenc. . As used il1 
rhis Agre~me::nt, the term "\lv'atergaLt! resi.de.mial" shall include t:he r.'esid'eminl llllltS or WaLergare 
West , Watergate East and Watergate South. 

(o) Restaurant West Terrace Stunmer Garden (acljacen£ ro Watt!rga te West pool area ). 
(Exhibit B) and Rest<HH<l l1( East Terrace Summer Garden (adjau~m to Walergate Ease pool .lrea). 

The occupancy of the restallranr West rerniCC summr.r gard~~n sh ~ll be limited m a maximl!m o[99 
persons or to i: h~, total se.;;tmg capacity of the finished space, which<.':ver isles$. ·::abies and chairs 
necessa ry to c;ccommod~te rhis rerruce 's 1.\ll rll capacny , r~s defitwd immediately ahovr~, will remair. 
in place at all rimes . The restaurant West terrace summer g2rdcn ~hal : only be accessed from 
inside> t :-:e interior dming room , a.nd not directly fr::)m r~ny mher loc~tion . Tbt-n:: shaH be no cover 
charge fer admission to the restaunJM Wesr ternlr:c.> smnmer gtm1en <~nd no outside bar thereupon. 
A "No Smoking" sign shall he displayed on the r:esJ:al.l'ant We~t: tenac<~ sttmi~lct gard<m. 

This resL au.rn~tL \Vest Len·ace !it! n::nt•r garden shall operilte !'rum 7:00 a.m. t:! rough 1 ,):30 
p.m. Sunday rhrough ·."hursday and from 7·00 a.m. LO II .30 p. m. Friday·, Sautrday and the eve ()f 
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. ·~ .. 

Federal h<'liidays. The reslaurant West te rrace sumine~ ga rden sl1<t ll be clea r of patrons by rhe 
<tgreed upon closing rHnes. 

No live music shall br. performed 011 rhe restaurant \Ve5r terrace summer garden. Recorcl1~d 

ambient music, at levels inaudible ar Watergate West privale units or balconies/terraces may be 
offered unt-i l 9:00p.m. da ily. No .:men2i.nmcm or dancing endorsement will apply rn the 
restaunmL West tl'!rrar.e ~umnwr garden. Horelmali<Jgement will estubl tsh operacing guide;ines so 
as LO minimize noise during clr~an up and set up. An archi::ec.tural, woorl screeni ng wall (Exhibit C) 

will be built by the hotel w minim ize both noise lransmi~sion and vi.ews from the r(!stauronr West 
terrac:r~ S\Hmner garden and the walk wayidriveway ,n the hotel w(~St emrance to r he Watergate 
Wes~ pool and 1rs ground level rerr;;c<.'s and bdlcor.ies. Landscaping will remain in i.ts generol 
exi.sting location ancl will be en hanced dwougi1 [ht- re11ovat;on as ref;e<:ced in l':xhibiL D. Lighting 
on rh<J restaurant terrace wi~lnor $hine ill" the Watergate We~:r prope r~>' or residence~ and will be 
srricLiy oriented LOward the Ooor or w th.e Warc-rgale i1o1<~l f;~t;:lCt! as sho•.>-tn in Exhibit E. Pario 
umbrellas or other rype of awnings wili aiso be used on this space. 

Applicanr also agr~cs r.hat rhere. will be no d irect: ingress to the mstaura nL West terrace 
>tHUJner garden from Lhe adjacent all(~y. Applicanragrees rouse besr eifons ro d iscourag0 ir.sst::~ff 
fxo m congregating in rhis alley and. disturbing 3dJacenr neighbors. A.pplicunr will Jinilt rhe 
outdoor disposal of refuse and re.cyclables to hours berween 7·00 a.m. ~nd 9:00 p.m., so as to reduce> 
the impact on the peace and q1,1ier. of the adjacent resident$ and to U$C best dfons Lo ensure that 
any truck 01 tr~sh deliv<>ries or picku ps h:1ppen only berween 7:00a.m. a11d 9:00 p.rn. 

The restaurant E~sr terrace summer garden shall have a maximum seJring· Cclj)<ocity of2.5 
persons. Provisions in t hls Scction 2(b) relat ing to hou rs of \)pe r~ Lioa , presentat(on and :J.udtbili cy 
of mu~ic. and prohibH.:on nf <:ntcrL<~inmem and dancing appl~<.:<~blc :-r .. the rc~~tau ran t: \11/esr Sllll1tn0!' 

Gardeu Terrace shall )e applita ble ro rhe restanranc East summer garden terrace. 

2(c:) The Car<~ ·Parisser ie 1·~rrace St.m11ner garden shall operate no l.mer r:han I 1:00 IJin seven 
(7) days a week. No live music 5hall be offered. Recorded music may b<J offered until 10:00 pm 
Sunday th rough Thursday and 11 :00 fJlTl Friday- Saturday and rhc !?Ve <) f FNI<!nd holi(b ys. Music 
leve!s will be.~ont ro: ied to comply wir.h ti1e 5) dba Stclldard ~ppl ic:abk: lO residr-!nt i,tl 
bcJicon ies/lerrac:es ] fter J 0:00 pm each evening. 

2(d) The r.errace !ceaLed m1tside \he Hospitality Su iLes shall opera[e nvl huer than 10.00 pm 
:>1:nday througl1 Thmsday and I J :00 pm Friday - Saturday and Lhc eve of Fcdcr<d holidays. Nc live 
music sb <:~ ll be offered. Recorded music may be offered unriJ 10:00 ;Jm Sunday rnrough Thursday 
and 11:00 pm P'nday and Saturcl;;y aml the eve of ~·ederaJ hol iday~ . Music leve:.ls wJll be controlled 
LO com p!y with rhe ~5 dba su1ndatc applicable ro rcsidemiul ba!cunies!Lerraces ;~f'r.er \0:00pm each 
eveni ng. 

2(c} Terr<Jce summc~r garcie:n above Lhe ballroom shall operatt:> not later Lhan 10:30 pm 
Su nday through Thurday <Hld 11:30 j.>In l" rictay- Saturday and the eve of Federal holid.ays. Live 
music may b(! off"(,: r .. ld GCClSl<.ln<;lly and recordt•d music at othe r tirn(~S ttn til 10:00 p1n Su nday 

' .> 



tiHough Thursday :wei I I :00 pm Frida y and Satu rday and r.he (~vr: ol' Fed er:a l holidays. M llSic !<:vels 
will be controlled Lo ccmp!y with Lhf! 55 dba swHiard ap';)licnble to residential i.Jalconies!Lecracc:::s 

aft~r "10:00 pm each even ing. 

3 Th e parties acknowledge t11iH no1 hing in ~his :\grl'elnc~lll shal: prevcm th~ enfl)rcemeul 

ofmh.er applicable Dist rict of Co lumb ia noise cnL\arH. e~ by <111)' 0f' trlt: par··ics to this Agreemen r. 

4. Applicant sh all providt' tbe \Jeig hbors represental tves with a \l.'ritte n list of 11ame~. 

titles, telephon·e numbers nnd email addr1~sses of ii:S ma-nagerial ernploytoes LO t:(JIH3Cl with any 
complain.t, and to upda te silme when sraffing changes occur. The panies a<:knowledge tha t nothing 
in rhis Agreement shal l prevenr th em from seeking enforcc1:1t::nt of appiio.bie regulations, 
includ i11 g noise oniim\lKes, by Discricc of Columbia AB RA a11 d law enfDrcenwn-t officials. 

5. The : reighbors hereby agree ro wi thdraw thei:r protr~ts and join with AppJ.icu-nl in 
requesting that the A 13C i3oa.rd accept th is Agreen em as a condition of approval of chc pending 
license app'l1cation This Agreemenr is commgent l1!>0n withdra'w a1 oft:he protesr. Aled by 
Advi'sory N,<ghborlwod Commission 'l.A and upon the text of this Agreement oeing incoqxnatE•d 

in an Orde1 ofdw Bo~rd gr~ming Apj)licant's wmmer garder. cndorsemclll'> to the A!3C license. 

6. Enforceme:nr. In the event o f perceived breach of any t~nn of this agreemenr., Watergale 
West. fnc .. W3rergate East, Inc and/or Watcrgaw South. Inc, shJ!i h<!ve exciu:~ive sLa!ldine to file 
complai.nrs w 1th the 1\liC Boar,i an-d reo•;est reEef pursuanr w DC Code 25-<146(~~) . 

7. Coumerpatts. This Agr~ement may ix'! executed simuiLaneously in t,wo or more: 
comuerp~ns·, each of which sha lll1e deemed an o riginal und alt, when ruk tm ltJgethcr, cnnstllute 
one and tb·e s::~rne document·. '!'he signacu re or any party to any covnr.erp<HL shall b<:• deemed"' 
si.gnatllr'l~ and may be append,:d Lo any other counretpan:. 

8. Authori-t y. Representatives execll[ing lim Agreem.:>nt OJl beh"·- ~ o!' r ht~ respect ive parties 
do hereby affirm t.h:n chey ha ve \he authority ro do so. 

h1 wiwess wiJcrc-o/;' the pank·~ have Dxcculcd this AgreemP.nt ;Js of tilt.' dn)' illld date first dbove 
wrir.ten, 

~t: 
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app!icatioo. This ~t Is: oootlngent upon witbdnrwal cftbe prott:8t filed by Advis.>ry 
Neighoorhood C~ 2A l'llld upontbe tex:t ofthi:~ Agrt:emmrt being ·~ in an Order of 
1bc Bostd. granting Aj'9iic.tnt' s sumtner gM1en endo~ t61be ABC l:ioense. 

I +fl. Enforcement. In the~ ofpc:r'C<:ivcd ~of~ term. of'-thi$ ~ Waterglltc 
W~ Inc., W~ East, 1oo 8:ldlor W8.1agdc Sooth. Inc. sbalJ ~ -exclush-e standing to ftl<: 
cornp!.aints with t:.OOABC ~ aJld req~tdiefpr.:nuant. to OC Code 25-446(e). 

I ~1. CoontapMts. Tb:is A~t 1DII'f be~ simWtaDeoos!y in two or mote 
~each of. wbicll bllbc deemed an original a all, when taken toge'tber. ~tute ant 
and the~~ The~ ofeny patty to any ~shall be~! a~ and 
may be appended to any other et~ 

I 9~. Authority. R~tives execl.Jtini thi5 ~Oft. behalf of the ~ve patti~ 
do· hereby affirm tb.sl·tbey have tbc lllJtboritY to do SQ. 

W A TERGA T€ HOTEL LBSSEE, LLC 

. . .. :-· ..... : .... .. -·--= . .- .... 

By!· =:::::::·'~~- ·:-:_~,, : .;·~~·~~ .. - ~·~~r-------·---
1~ ... \ CG!1en, President 

' . 

NEIGHBORS 
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