HEARING 03/16/2016
Pearl Dive Oyster Palace/Black Jack

1
2 GOVERNMVENT OF THE DI STRI CT OF COLUMBI A
3 ALCOHCOLI C BEVERAGE REGULATI ON ADM NI STRATI ON
4 ALCOHCOLI C BEVERAGE CONTROL BOARD
5
7 |IN THE MATTER OF:
8 Black 14th Street NW LLC, Case # 15- CMP-00354
9 t/a Pearl Dive Oyster Pal ace/Bl ack Jack
10 1612 14th Street NW
11  License Nunber 85385
12 Retailer CR
13 ANC 2F
14 | NCREASE | N OCCUPANCY
15 - - - - - - - - - - - - - - X
16 \Wednesday, March 16, 2016
17 Wher eupon, the above referenced nmatter canme on for
18 hearing at the Al coholic Beverage Control Board, Reeves
19 Center, 2000 14th Street, N.W, Suite 400S, Wshi ngton,
20 D.C. 200009.
21
22
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1
2
3 CHAI RPERSON:
4 DONOVAN W  ANDERSQN, Presi ding
5
6 OTHER PERSONS PRESENT:
7
8 NI CK ALBERTI, BQOARD MEMBER
9 RUTHANNE M LLER, BOARD MEMBER
10 JAVES SHORT, BOARD MEMBER
11 M KE SI LVERSTEI'N, BOARD MEMBER
12
13
14
15
16
17
18
19
20
21
22
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1 PROCEEDI NGS
2 CHAI RPERSON ANDERSON:  The next nmatter on
3 our -- we have a Show Cause Hearing, Case Nunber
4  15-CMP-00354 Pearl Dive Oyster Bar/Bl ackjack, License
5 Nunber 85385. WII the parties please approach.

6 MS. CEPHARDT: Hi. Chrissy Gephardt here on
7 behalf of the Ofice of the Attorney General.

8 CHAI RPERSON ANDERSON:  Good nor ni ng.

9 MR. KLINE: Good norning Andrew Kline here
10 on behalf of the Iicensee.

11 CHAI RPERSON ANDERSON:  Good nor ni ng.

12 MS. KER: Katherine Ker, general nanager of
13 Pearl Dive Oyster Pal ace and Bl ackj ack.

14 CHAI RPERSON ANDERSON:  Good nmorning. | have
15 it in here. Are there any -- are there any prelimnary
16 matters in this matter?

17 MS. CEPHARDT: Yeah. W were just -- |

18 would to ask for some nore time. There's just a issue
19 we want to work out, and |I'm hoping that we can have

20 like another ten mnutes if that's okay with the -- with

21 The Chair.

22 CHAl RPERSON ANDERSON:  Ckay. We'll -- The
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1 Board wll be inrecess. |It's 11:18 until 11:30.

[OFf the record at 11:18 a.m]

[On the record at 11:27 a.m]

CHAI RPERSON ANDERSON: Al right. We'll now

o A w N

recall the show cause hearing, Case Nunber 15-CMP-00354,
6 Pearl Dive Oyster Palace Black Jack, License Nunber

7 85385. Wuld the parties please approach.

8 MS. CGEPHARDT: Chrissy Gephardt here on

9 Dbehalf of the Ofice of the Attorney Ceneral.

10 CHAI RPERSON ANDERSON:  Thank you.

11 MR KLINE: Andrew Klein here on behal f of
12 the |icensee.

13 MS. KER: Catherine Ker, general nanager of

14  Pearl Dive Oyster Palace and Bl ack Jack.

15 CHAI RPERSON ANDERSON:  Thank you.
16 MS. CGEPHARDT: And | apologize. There is a
17 legal issue being discussed that will determne this

18 case, and so it's being discussed by the powers that Dbe.

19 And so we're going to have to delay this even further.

20 | apol ogi ze.

21 CHAI RPERSON ANDERSON:  What do you nean by

22  delay?
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1 MS. GEPHARDT: | nean | guess we need

2 like -- I don't know -- 15 mnutes. |'mnot sure.

3 MR. KLINE: | think Ms. Gephardt is waiting

4 to hear back fromthe client.

5 MS. CGEPHARDT: Exactly.

6 CHAI RPERSON ANDERSON: Wl |, when you said

7 delay are you asking to continue?

8 MS. CGEPHARDT: No. No. No. | see what

9 you're saying. No. No. No. Not |like a severe del ay.
10 It's just like --

11 CHAI RPERSON ANDERSON:  Al'l right. Well, The
12 Board will be in recess. You wll let us -- | thought
13 you guys were ready. That's why -- since | saw you

14 sitting in the audience. Now, if you were outside, then
15 | would know you weren't ready. So --

16 MS. CGEPHARDT: No. W're just -- we're just
17 waiting for sone things.

18 CHAl RPERSON ANDERSON: Al right. Well, we
19 wll be in recess, and we have sone other board natters
20 that we'll discuss back there. And whenever you're

21 ready, just let sonmeone know and we'll cone back out.

22 MS. CGEPHARDT: (kay. Gkay. Geat.
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1 CHAI RPERSON ANDERSON:  Al'l right. Thank
2 you.
3 [OFf the record at 11:35 a.m]
4 [On the record 11:56 a.m]
5 CHAI RPERSON ANDERSON: Al right. W're

6 back on the record for -- again for Case Nunber

7  15-CWP-00354, Pearl Dive Oyster Pal ace Bl ackj ack,

8 License Nunmber 85385. The parties have al ready

9 identified themselves. Are there any prelimnary

10 matters in this case?

11 MS. CEPHARDT: Yes. There is a prelimnary
12 matter. Oh, | apologize. | forget to introduce nyself.

13 |'m Chrissy Gephardt.

14 CHAI RPERSON ANDERSON:  No.  You had --

15 said that -- | had --

16 MS. CGEPHARDT: Onh, you did? | apol ogize.
17  Ckay.

18 CHAI RPERSON ANDERSON: | said we're on the

19 record, the parties had already identified thensel ves.
20 MS. CGEPHARDT: (kay. |'msorry.
21 CHAI RPERSON ANDERSON:  But you're correct

22  because you're now speaking. So you can say who you are
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1 and speak then.
2 MS. GEPHARDT: So in this case we have comne
3 to an Ofer in Comprom se, and that includes a -- for
4 Charge 1, which is the only charge in this case, we are
5 going to dismss it. For Charge 2 the ABC sidewal k
6 endorsenment will be revised to include or to approve
7 only five seats to reflect the Departnent of
8 Transportation license that's been given. And finally,
9 the capacity of the sidewal k cafe endorsenment will be
10 limted to 30 persons.
11 CHAI RPERSON ANDERSON:  And that's it? Just
12 -- no, you know, let nme not -- |'mnot even going to go
13 there. Al right. It's ny understanding there's an
14 O fer in Conpromse. And let me ask just for
15 clarification what was Charge 1 pl ease?
16 MS. GEPHARDT: What was Charge 17?
17 CHAI RPERSON ANDERSON:  Yes.
18 MS. GEPHARDT: Charge 1 was increasing
19 occupancy -- you substantially changed your nethod of
20 operation by increasing the occupancy of the
21 establishment wi thout Board approval.
22 CHAl RPERSON ANDERSON:  Ckay. Thank you.
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1 Al right. M. Kein, on behalf of your client it's ny
2 understanding there's an Ofer in Conprom se that Charge
3 1 wll be dismssed. Charge 2 | guess will be redefined
4 in the sense that -- that the -- I'msorry, you know,

5 what --

6 MS. CGEPHARDT: There is no Charge 2.

7 CHAI RPERSON ANDERSON:  There is no Charge 2.
8 (Okay. Al right. Because you did nention Charge 2 and
9 | wote -- all right. So the Ofer in Conprom se that
10 Charge 1 will be dismssed. The second issue is that

11 the seating capacity of the establishment will be five
12  seats.

13 MS. CGEPHARDT: That is correct.

14 CHAI RPERSON ANDERSON:  Fi ve seats, and that
15 the total capacity of the establishment will be 30 --

16 the sidewalk cafe will be 30 participants; is that

17 correct?

18 MS. CEPHARDT: That's correct.

19 CHAI RPERSON ANDERSON:  And this is the Ofer
20 in Conmpromse? Did | msstate any of the facts?

21 MR KLINE: No, you did not.

22 CHAl RPERSON ANDERSON:  Al'l right. And this
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1 is your understandi ng?
2 MR. KLINE: Yes. That's our understanding.
3 And if I could just make a brief coment --
4 CHAI RPERSON ANDERSON:  Yes, sir.
5 MR. KLINE: -- and provide an expl anation.
6 First | want to thank Ms. Gephardt and -- and the office
7 for working with us on this. W believe this is -- this
8 case is probably controlled by 2461 Corp trading as
9 Mdam's Organ versus D.C. ABC Board.
10 CHAl RPERSON ANDERSON:  Hol d on. Before --
11 you know, |I"'mnew on this board and | had a hearing | ast
12 week regarding Madamis Organ, and | had no idea what was
13 going on. But this case made it perfectly clear what
14  Madam's Ogan is. So thank you very much, M. Klein.
15 MR. KLINE: So -- but we do accept the
16 offer, and again we thank the office for working with
17 us. And we hope that the board will accept the offer.
18 We think it represents a reasonable resolution in this
19 matter.
20 CHAI RPERSON ANDERSON:  Does your client --
21 agrees that by accepting an Offer in Conprom se they're
22 giving up their right to a hearing?
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1 MR KLINE: Yes.
2 CHAI RPERSON ANDERSON:  And they're giving up
3 their right to appeal this matter?
4 MR KLINE: Yes.
5 CHAI RPERSON ANDERSON:  Yes. Al right.
6 MR. KLINE: They let ne do it this tine.
7 CHAI RPERSON ANDERSON:  Al'l right. Thank

8 you. Since we're talking about, you know, this Madam s
9 Ogan appeal, it's nowend up in ny brain. |'m making
10 then a notion that this Ofer in Conprom se of

11 dismssing Charge 1, that -- the charge that the seating
12 capacity will be reduced to five seats and the standing

13 capacity will be -- total capacity will be capped at 30

14  persons be accepted. |s there a second?
15 MR ALBERTI: Second.
16 CHAI RPERSON ANDERSON: M. Al berti has

17 seconded the notion. Are there discussions? M. --

18 M. MIller go ahead.

19 M5S. MLLER | have a question for either
20 attorney in that capacity raises questions of safety,

21 and there is just a nunmber that's been presented to us

22 to accept -- to | guess affirmas a conditionin this
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1 QAOCif we vote for it. Can one of you address how t hat
2 nunber is in accordance with public safety?

3 MR. KLINE: Sure. Based upon a couple

4 things. Oneis | didtalk to Jeff Black, the owner this

5 norning who happens to be out of town, that's why he's

6 not here.

7 MR SHORT: Tal ked with who?

8 MR. KLINE: | beg your pardon.

9 MR. SHORT: You said you talked with --

10 didn't understand.

11 MR KLINE: Jeff Black who is the principa
12 of this business, he's the owner of this and four other
13 restaurants in the district -- four other restaurants in
14 the District of Colunbia. And -- and we spoke about

15 this in terns of what could be accommodated, and in his
16  experience he thought 30 was a reasonabl e nunber. The
17 investigative report if you look at the pictures --

18 although I know the investigator thought that there were
19 nore people than perhaps m ght be allowed by the

20 permt -- it doesn't seemto be overcrowded. | think

21 she said there was between 27 and 32. So | admt that
22  the nunber is somewhat plucked fromthe air, but it is
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1  based upon the facts that were adduced in the report and
2 the owner's experience in terms of operating this and
3 other establishments not only in the District of
4  Colunbia but also in Mryland.

5 M5. MLLER (Okay. M. Cephardt, do you
6 have anything else to say?
7 MS. CGEPHARDT: No. | don't have anything to
8 add other than based on what the investigative report
9 and just in having, you know, experience of him and
10  other people have viewed the area. W know that that
11 woul d be a reasonable anmount. And yeah, | nean we -- we
12 don't have a problemwth it.
13 M5. MLLER Ckay. Thank you.
14 CHAl RPERSON ANDERSON:  Yes, M. Short.
15 MR, SHORT: |'d like to say pretty nuch that
16 this Board I don't think should be maki ng nunbers and
17 agreeing to nunbers that DDOI, The Departnment of
18 Transportation says only five seats and we're going to
19 say yes, and you can put 30 people. | don't think any
20 other business in this city has this Board giving them
21  nunbers. O the only person allowed by |aw as |
22 understand is DDOT that can give you these nunbers. So
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1 how can we nmake an agreenment that D -- and override
2 DDOI's regulations? ['d like to ask M. Klein that.
3 MR KLINE: Sure. Yeah.
4 MR. SHORT: How can we do that?
5 MR. KLINE: Happy to address that.
6 M. Short, DDOT is certainly free to inpose whatever
7 DDOT wants to inpose in accordance with the regul ations,
8 and | agree with you. And when we were discussing this
9 | -- | did have concern about the ABC Board's role in
10 ternms of approving a nunber or what have you. But |
11 think the way to look at it is this and in talking to
12 your director, it was -- it was said well, we can't
13 allow 300 people in there, which | can't disagree wth,
14 300 people wouldn't fit if in there. So this would be a
15  nunber that for ABC purposes we couldn't go over. And
16 if we went over it, it's a condition of our license.
17 You're not blessing it that that's, you know, the
18 correct nunber or, you know, maybe there should be sone
19 lower nunber. No one's suggesting that this Board has
20 the expertise to say, you know, what the -- what a
21  nunber should be. Maybe it should be greater than that,
22 maybe it should be less than that. But the point is for
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1  purposes of the ABC Board and the |icense we are

2 agreeing that there will not be nore than 30 people

3 there. And if DDOT thinks there should be |ess, then
4 they're certainly free to come in and tell us a

5 different nunber.

6 MR. SHORT: Can | ask another question of

7 you? Can you assure this Board that 30 will be a safe

8 nunber --

9 MR KLINE | --

10 MR. SHORT: -- or can anybody assure us this
11 is a safe nunber?

12 MR KLINE: | reasonably believe it is a

13  safe nunber.
14 MR. SHORT: Based on.
15 MR. KLINE: Based on ny experience and based

16 on what | see fromthe photos and based on talking to

17 our client. [I'mnot the regulatory agency and, you
18  know - -
19 MR. SHORT: | don't want to get into

20 everything, and | hope that The Chair would allow ne to

21 ask a few nore questions.

22 CHAI RPERSON ANDERSON: OF course, M. Short.
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1 Please go ahead.

2 MR. SHORT: How tall is this building? How
3 many stories?

4 MR. KLINE: It's two stories or three?

5 MS. KER:  This building?

6 MR KLINE: Yeah.

7 MS. KER  Ch, our building is two stories.
8 MR. KLINE: Yeah. Two stories.

9 MR, SHORT: Does anybody |ive above that

10  space?

11 M5. KER. No, sir.

12 MR KLINE: No.

13 MR, SHORT: What's above that space?
14 MR. KLINE: The first floor is the

15 restaurant. Actually the two stories is the restaurant,
16 although the primary dining area is on the first floor.
17 And then the second floor is also part of the |licensed

18 premses. It trades under a nane of Black Jack.

19 There's also dining up there, but there's also a |arger
20  bar area up there.

21 MR, SHORT: Ckay. Are there any other

22 sidewal k cafes in that block or in that area?
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1 MS. KER  Yes.

2 MR KLINE: Yes.

3 MS5. KER  There's Chibellina next door to

4 us. Le Diplomate is across the street.

5 MR. SHORT: Ckay. Do you know the nunbers

6 of people they allow on their --

7 M5. KER | do not.

8 MR. SHORT: You have no idea? Are any of

9 them 30 do you know of ?

10 M5. KER |'munaware of their capacity

11 and/or seating.

12 MR SHORT: Ckay. Well, | would say to ny
13  Board Menbers that | would like to find out what the

14  average nunber is for the others. Because if this

15  nunber supercedes the others, then | can see a flood of
16 people comng into see if they can have 30, why can't |
17 have 30? And this Board -- it does it for one, we nust
18 do it for all. | mean we're going to be fair. | would
19 say for the sake of this -- for the sake of this

20 agreenent | would be nore satisfied wth 15 if we just
21  have to put a nunmber. Because |l -- | would say this

22  know ng the sidewal ks on 14th Street that's -- that's in
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1 the P Street area, correct?
MS. KER  Yes.
MR, SHORT: Ckay. And the sidewal ks are

what wi dth? Qutside of your sidewal k cafe what is the

o A w N

w dth of the space between your entrance to the sidewal k

6 cafe to 14th street, how many feet?

7 MS. KER® That would be something I would
8 have to ook up. | don't know that offhand.

9 MR. SILVERSTEIN. Pl ease speak a little

10 louder, nma'am

11 MR KLINE: We don't know of fhand. | know
12 there's at least eight, but | don't -- | know that

13 there's at |east eight because | know the practice of

14 the Public Space Commttee for that area. But,

15 M. Short, to address what you're saying we're agreeing
16 to something that nobody el se has.

17 MR. SHORT: | understand that --

18 MR, KLINE: It's alimtation. No one else
19 has a limtation.

20 MR. SHORT: You're asking for an agreenent.
21 | haven't agreed to it. You're asking for an agreenent,

22 correct?
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1 MR KLINE: No. But we're saying we are
2 agreeable to inposing a limtation on the nunber of
3 people in the cafe. Ghibellina does not have one.
4 (Okay. The other cafes up and down the bl ock, they do
5 not have limtations on the nunber of patrons. |In an

6 effort to get this resolved we are voluntarily agreeing
7 toalimtation. So when you ask what the other people
8 are doing, you get an average. | think we get to

9 infinity because | don't know how we do the average when
10 everyone else, there is no limtation.

11 MR. SHORT: And | would say to you in the
12 sake of public safety if everybody had 30, 40, or 50,

13 you -- and especially on a Friday or Saturday night or
14  sonething's going on on 14th Street and you have the

15 sidewal ks conprom sed, that is an issue that we don't

16 need. And so | will just say this |I've got ny point

17 across | hope in that | think that the number of 30 is
18 based on nothing other than M. Bl ack's opinion, your

19 opinion. | don't hear any other opinions. DDOT has not
20 weighed in, and | don't think it would be prudent for

21 this Board to say you can have 30 just because you want

22 to have an agreenent today.

@ender Legal Solutions 888.445.3376 www.olenderreporting.com
A Global Litigation Solutions Company 202.898.1108 Worldwide Coverage


http://www.olenderreporting.com

HEARING 03/16/2016

Pearl Dive Oyster Palace/Black Jack 19
1 MR. KLINE: We're happy to have no limt,
2 M. Short. W're happy to wal k out of here with no
3 |limt, which is what everyone else has. But in an
4 effort to get it resolved we've agreed to a limt.
5 MR, SHORT: Gkay. Now, | don't think we're
6 going to resolve anything just giving nunbers w thout
7 having a reason for those nunbers. So | amgoing to be
8 opposed to 30 at this particular tine and the reason
9 Dbeing public safety and that we don't know what DDOT
10 would say to 30. So at this particular tinme ny vote
11  would be noto this OC That's just nmy persona
12 opinion.
13 MR, KLINE: Understood.
14 MR, SHORT: | want to be on the record for
15 that. Thank you.
16 CHAI RPERSON ANDERSON: M. Al berti .
17 MR, ALBERTI: My comments are nostly
18 directed at Direct Miosally who's in the audi ence.
19 M. Kleinis -- and | do this because M. Kleinis
20 correct. Thereis no limt on the adjacent
21 establishment's sidewal k cafes, Iimt on capacity.
22 There is limts on seats, but there's nolimt on
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1 capacity. And that's pretty nuch true throughout the
2 city except for a few anonalies. [|'murging the
3 director and this Board to work together to solve that
4 problem | share M. Short's concerns that we can't set
5 alimt. W have no nmechanismright now for setting a
6 limt on total capacity for sidewal k cafes. W do for
7 summer gardens. It seems only reasonable that you'd
8 want to do that for sidewal k cafes given the
9 proliferation and popularity of sidewal k cafes, the
10 safety issues surrounding |arge crowds, the -- the
11  effects on neighbors of large crowds at sidewal k cafes.
12 So I'mreally concerned that we don't have a nechani sm
13 for setting total capacity. So | thank you, M. Klein,
14  for pointing that out. And | think given the facts here
15 that this is the best solution that we can arrive at,
16 and | wll support it.
17 CHAI RPERSON ANDERSON: M. Silverstein.
18 MR SILVERSTEIN. | agree with my coll eague
19 M. Alberti. This is not the avenue to |egislate or be
20 making rules. This is the avenue to dispense with a
21 case where there's apparently no case. And | would feel
22  much nore confortable wth 20, but that's not what is
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1 offered. It is our job to accept or reject, and | fee
2 that this is better than nothing. And therefore |
3 accept. And I would second M. Alberti's comments that
4 we should | ook at capacity of these public space
5 facilities as part of the licensing process to ensure

6 that there is safety and to ensure also that pedestrian

7 safety is -- is as well not conprom sed. Thank you very
8  nmuch.
9 CHAl RPERSON ANDERSON:  Any ot her coments by

10 any other board nenber? Hearing none those in favor say
11 aye. [Chorus of ayes]. Those opposed.

12 MR, SHORT: (Opposed.

13 CHAI RPERSON ANDERSON:  The matter passed 4
14 to 1 wth M. Short dissenting. Thank you. M. \Walker
15 wll give you -- we'll do a Board Order. Yeah. W'lI
16 do a Board Order on this matter. Thank you very nuch.
17 MS. CGEPHARDT: Thank you.

18 CHAI RPERSON ANDERSON:  The Board is in

19 recess until 1:30.

20 [OFf the record at 12:13 p.m]

21 (Wher eupon the above-entitled matter was

22  concl uded.)
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