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DI STRI CT OF COLUMBI A
+ + + + +

ALCOHCOLI C BEVERAGE CONTROL BOARD
+ + + + +
MVEETI NG

IN THE MATTER OF:

Mm & D, LLCt/a Vita

Rest aur ant and Lounge/ Show Cause
Pent house Ni ne Heari ng
1318 9th Street, NW

Retailer CT - ANC 2F

Li cense No. 86037

Case #13- CVP-00104

(Violation of Settlenent
Agr eenent)

July 30, 2014

The Al coholic Beverage Control
Board net in the Al coholic Beverage Control
Heari ng Room Reeves Buil ding, 2000 14th
Street, NW, Suite 400S, Washington, D.C.
20009, Chairperson Ruthanne M|l er, presiding.

PRESENT:

RUTHANNE M LLER, Chair person
Nl CK ALBERTI, Menber

DONALD BROOKS, Menber

HERVAN JONES, Menber

M KE SI LVERSTEI N, Menber
HECTOR RODRI GUEZ, Menber
JAVES SHORT, Menber

ALSO PRESENT:

FERNANDO RI VERO, OAG
BRI AN MOLLOY
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P-ROCEEDI-NGS

(11:18 a.m)

CHAI RPERSON M LLER: Okay. The
Board is back on the record calling Case No.
13-CMP-00104. It is Vita Restaurant and
Lounge/ Pent house N ne |l ocated at 1318 9th
Street, N.W, License No. 86037, in ANGC 2F.

Wul d the parties identify
thensel ves for the record, please?

MR. RIVERO (Good norning,
Fernando Rivero for the D strict of Col unbia.

CHAI RPERSON M LLER:  Good nor ni ng.
And with you?

MR RIVERO Wth nme also is Brian
Any, pro-bono attorney in our section.

CHAI RPERSON M LLER: kay. Good
nmorning. | noticed that no one is here for
the respondent and it's 11:19 and the case was
called for 11:00.

And | also want to say that the
Board got notice by email yesterday that the

respondent was requesting a continuance due to
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i1l ness and that the Ofice of the Attorney

General consented to that notion.

So the Board indicated
i ndividually by email each Menber's position
on the continuance and request and in that
emai | correspondence there wasn't a majority
t hat approved the conti nuance.

Now t hat we are convened as a
Board before this hearing starts, | want to at
| east ask M. Rivero if you want to say
anything to the notion and then have the Board
take another vote as a body on the record.

So, M. Rivero, do you have
anything you want to say with respect to the
conti nuance?

MR RIVERGC | do.

CHAl RPERSON M LLER  Yes, pl ease.

MR RIVERGO This is actually the
first notion to which | consent, as the
Governnent, that has not been approved.

CHAl RPERSON M LLER:  Speak up

pl ease.
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MR RIVERGO This is actually the

first notion to which I consent, as the
Governnent, that has not been approved. And
for that reason, | want to nmake sure that the
Governnent's rationale for consenting is on
the record in the event of an appeal of this
resul ting deci sion.

The Show Cause Hearing that the
Board affords licensee is a right of the
licensee. It's not the right of the
Governnment. And therefore, the Governnment is
not prejudiced by a continuance.

| understood this as part of the
reason why | consented --

CHAI RPERSON M LLER:  Can you
heari ng?

MEMBER SI LVERSTEIN: Pl ease use
t he m crophone, M. Rivero.

CHAl RPERSON M LLER:  Can you speak
up a little nore?

MR RIVERO It used to be on.

CHAI RPERSON M LLER:  No, it's on

Neal R. Gross and Co., Inc.

202-234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 6
Sone of the Board Menbers --

MEMBER SI LVERSTEIN: | want to be
able to hear you.

MR RIVERO Sure. As |
I ndi cated, the Show Cause Hearing is a right
that is afford to the |icensee, not the
Governnment, so a continuance does not
prej udi ce the Governnent and | understood that
when | consent ed.

Secondly, the licensee is
unrepresented by counsel and while the Court
of Appeal s has taken the position that you
don't absolve parties who are unrepresented of
their roles and their duties in the litigation
process, that they are, in fact, to be | ooked
at differently, because they are not
represent ed.

And to the extent that an
accommodation is nade, that doesn't affect the
substance, if you will, or the rights of the
parties, then | believe that the Court of

Appeal s woul d expect unrepresented parties to
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be treated in that fashion. That's the second
reason.

And then the final reason is that
| actually had no evidence and to this point,
| have -- to this day and to this nonent, |
don't have any evidence to put forward to the
Board to say actually she is not sick, that
this is a pretext or anything |ike that,
because | |ack that evidence. That also
factored into ny decision to consent to the
not i on.

So those are the three reasons why
t he Governnent consented to the notion and |
just wanted to put those on the record. Thank
you.

CHAl RPERSON M LLER:  Thank you.
Are there questions by Board Menbers of M.
Ri vero? Yes, M. Alberti?

MEMBER ALBERTI: M. Rivero, have
you been the attorney representing the
Governnment on this case fromthe begi nning?

MR, RIVERO  Yes.

Neal R. Gross and Co., Inc.
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MEMBER ALBERTI: Ckay. Are you

know edgeabl e? Do you renenber this is, first
of all, the third continuance? | nean, this
iIs the third -- this date today represents the
third tine this case has been continued. |Is
that correct?

MR RIVERG | think so

MEMBER ALBERTI: Do you renenber
In those three instances what the excuses were
for -- the reasons, the rationale for a
conti nuance on the licensee's part?

MR. RIVERO. | have a note here
that one of the continuances was actually a
request by the Board. On Cctober 15, 2013, |
was advi sed of the need to nove the hearing.
| have a note here.

MEMBER ALBERTI : Ckay.

MR RIVERO. So I know that as to
one of them that the request didn't conme from
the licensee. | can't tell you about the
others right now | have to look into ny

notes, but that's the one that cones to m ne
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that was nost recently.

MEMBER ALBERTI: So all right. So
we know at | east one of the previous ones cane
fromthe |licensee.

MR R VERO Right.

MEMBER ALBERTI: But you don't
know t he rational e?

MR RIVERGO No, | knowit's -- we
got an email from ABRA saying there was a need
to nove the hearing.

MEMBER ALBERTI: No, | neant --
Ckay. Your notes say that one of the
conti nuances was at the request of the
i censee?

MR RIVERO Correct.

MEMBER ALBERTI: But you don't
know t he rational e?

MR RIVERGO No. The note that I
just tal ked about right nowis a note that
says that there was a need to nove the |license
-- the hearing and it wasn't the |icensee's

request. |t was ABRA s request.
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MEMBER ALBERTI: Ckay. But there

were three continuances granted before this.

MR R VERO Right.

MEMBER ALBERTI: One of them was
at the Board's --

MR R VERO Right.

MEMBER ALBERTI: -- based on the
Board' s need.

MR R VERO Right.

MEMBER ALBERTI: The other two, do
you have any information about the other two?

MR RIVERO. | can't renenber off
hand, but | can | ook and get back to you, but
| don't -- can't --

MEMBER ALBERTI: You don't have it
ri ght now?

MR, RIVEROC. | don't renenber
ri ght now.

MEMBER ALBERTI: Ckay. Thank you.

CHAl RPERSON M LLER:  Any ot her
guestions? M. Silverstein?

MEMBER SI LVERSTEIN: Do we have

Neal R. Gross and Co., Inc.
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any idea as to whether the |licensee has sone
serious illness? Do we know what her
condition m ght be?

MR RIVERGC Unfortunately, | do
not have that information.

MEMBER SI LVERSTEIN: Did she state
wth any specificity other than | amill or
i1l ness?

MR. RIVERO. There was an enai
that she wote to the Board. That email was
forwarded to ne. | read that email and |
don't have it in front of ne, but she stated
she wanted a request due to illness or being
i1l. I don't recall that that --

MEMBER SI LVERSTEIN: Is it her

ill ness or soneone else's --

MR, RIVERO -- nessage got --
MEMBER SI LVERSTEIN. -- i1l ness?
MR RIVERO Her's. | don't
recall that --
MEMBER SI LVERSTEIN. | didn't even
read that. |If that's the email --

Neal R. Gross and Co., Inc.
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MR RIVERO Yes, well, that's

what | read.

MEMBER SI LVERSTEIN. It just
sinply says "due to illness.™

MR RIVERO Yes. So | read it as
being her illness, but | didn't see any
details on the kind of illness.

CHAl RPERSON M LLER  Yes, do you
want to comment now or under a notion? Do you
have a questi on?

MEMBER SI LVERSTEIN:  Does anybody
el se have questions before --

CHAl RPERSON M LLER.  Are there any
ot her questions?

MEMBER BROCKS: Yes.

CHAl RPERSON M LLER. M. Brooks?

MEMBER BROCKS: Yes, | just want
to be clear. Wen were we requested for a
conti nuance because of illness? How |ong ago
was t hat ?

MR, RIVERO  Pardon ne?

VMEMBER BROOKS: When were we

Neal R. Gross and Co., Inc.
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notified that she is requesting a continuance

because of illness?

MR RIVERG | have a copy of the
email her now actually. It |looks like July
28.

MEMBER SI LVERSTEIN:  |'msorry?

MR RIVERGO It |ooks like July

28.

MEMBER ALBERTI: Do you know what
time?

MR RIVERO 5:32 p.m

MEMBER ALBERTI: Ckay.

MEMBER BROCOKS: All right. Thank
you.

CHAl RPERSON M LLER. O her
guestions? kay. So what | would propose is
that I'mgoing to nake a notion and then we
can di scuss further the notion.

|'"'mgoing to nove that we approve
the continuance, that illness is al nost al ways
recogni zed as good cause for a continuance by

the Courts and the adjudicatory bodies and M.

Neal R. Gross and Co., Inc.
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Ri vero has said he doesn't have any evi dence
that she is lying or that this is a pretext,
that she is unrepresented by counsel, that
there is absolutely no prejudice to the
Governnent to postponi ng and the Gover nnent
consents to such postponenent.

Therefore, | think that there is
no good reason to deprive the respondent of

her right to this hearing. Do | have a

second?

MEMBER SHORT: Second.

CHAI RPERSON M LLER:  COkay. Thank
you, M. Short. |Is there further discussion?

M. Silverstein?

MEMBER SI LVERSTEIN:  Thank you
Madam Chair. Normally, when the |icensee
requests a continuance and the Attorney
Ceneral's office has no objection, we grant
it. Only in extraordinary circunstances woul d
| vote to deny such a request and | believe
this is such case. And | believe all parties,

i ncl udi ng the public, deserve an expl anati on.
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Less than a nonth ago, we all sat
up here and prom sed the residents of Adans
Morgan and the rest of the city that we woul d
do a better job of enforcing | aws already on
t he books and we prom sed that we would no
| onger all ow unnecessary delays in
adj udi cation, and we were speaking of peace,
order and quiet issues. W promsed that.

The residents in this issue, of
the city, have a role in the |icensing
process. They can protest the granting and
renewal of |icenses and they have the right to
try to negotiate settlenent agreenents with
| i censees to protect peace, order and quiet,
their right to a good night's sl eep,
residential parking, pedestrian safety and
sani tati on.

When the residents signed that
agreenent, they are giving up the right to
protest in exchange for our approving that
agreenent and then our enforcing that

agreenent. W are responsible to the

Neal R. Gross and Co., Inc.
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nei ghbors and nei ghbor hood associ ati ons who
negoti ate and sign settlenent agreenents.

And this particular case invol ves
a charge of violating a settlenent agreenent.
It happened, the charge itself occurred,
February a year ago. Mire -- it's alnost a
year and a hal f ago.

There was a Show Cause Heari ng
schedul ed for Cctober 13th. W had to have it
del ayed. Then there was a Show Cause Heari ng,
It was rescheduled for the 29th of January and
that was rescheduled. Then it was reschedul ed
for the 5th of March and that was reschedul ed.
And then it was rescheduled for the 7th of My
and again, it was rescheduled. And now this
| ast m nute request.

Had we voted to continue this
hearing, it would have been reschedul ed after
our August recess, probably in October or
Novenber, that would have been nore than a
year fromthe first schedul ed Show Cause

Hearing and nore than a year and a half from

Neal R. Gross and Co., Inc.
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the al |l eged of f ense.

Madam Chair, our responsibility
I ncl udes a responsibility to uphold and
enforce the law and to repeatedly del ay
adj udi cation for nore than a year, for nore
than a year and a half would have been is to
be derelict in our duty and to break faith
with those residents of the District of
Col unmbi a who put their trust in us when they
sign those voluntary agreenents or settl enent
agreenents and give away their rights as part
of -- their right to protest as part of that.

This is a peace, order and qui et
| ssue and sooner or later it has to be
resol ved. Because of the repeated, repeated,
repeat ed del ays, we have to nove on this
sooner or later. It is tine to get to work,
even if it is wthout the defendant here, we
have to get to work.

CHAI RPERSON M LLER: M.
Silverstein, | just want to | et others speak,

but | just want to ask you if you have

Neal R. Gross and Co., Inc.
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I ndication that the reschedulings were due to
t he respondent, because OAG does not know t hat
and we don't seemto have that in the record,
at this tine.

Are there other comments to the
noti on?

MEMBER SI LVERSTEIN. W do know
that the one on the 5th of Cctober --

CHAl RPERSON M LLER:  |'m sorry.

MEMBER SI LVERSTEIN:  -- was
reschedul ed at the request of the Board and
that is the only one.

CHAl RPERSON M LLER.  Right. But
we don't --

MEMBER SI LVERSTEIN. W al so do
know for what it is worth, and we wll take it
for what it is worth, that the |icensee has
request ed nunerous del ays on ot her issues
pendi ng before the Board.

CHAIl RPERSON M LLER: | think you
woul d need to cite that on the record if

that's the reason, because | don't think that

Neal R. Gross and Co., Inc.
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Is going to hold very well if she appeals, if
you are saying we know this, but there is no
evidence in the record. | don't know that.

MEMBER RODRI GUEZ: Madam Chair?
I'"'mof course new on the Board and | don't
know all the history, however, ny question is
have ot her del ays been requested as a result
of nmedical condition? |Is this the first delay
or have ot her del ays been requested as a
result of medical condition?

CHAl RPERSON M LLER: | can only
answer based on ny nenory and | wouldn't --
you know, | would say | don't renenber any
others, but | think if a Board is going to
deny based on their reasons for -- or blam ng
the delays on this respondent, then the Board
shoul d know that for a fact. That's ny

position. Ohers? M. Alberti?

VMEMBER ALBERTI : It is unlike this
Board to continue a case repeatedly. | nean
we have done it once in this case. It is this

Board's policy to get these cases heard and

Neal R. Gross and Co., Inc.
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" m confident that our staff would have found
an opening in our schedule to hear this case
bef ore today.

So | am operating under the
assunption that the other two continuances
were at the request of the |icensee.

In addition to that, the |icensee
has provided us no information. | nean, there
IS no information on their illness, how severe
it is, was it sudden? D d they know a week
ago? | think it's disingenuous of the
i censee to expect us to continue this based
on the paucity of information that they have
gi ven us.

And ny assunption is that they
have asked for two other continuance. So that
Is the -- that is what | will be basing ny
deci si on on.

CHAl RPERSON M LLER Ot hers?

Ckay. | just have to speak to this nore,
because | find this very disturbing and being

a lawer nyself and having litigated nyself,

Neal R. Gross and Co., Inc.
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| appreciate that when a party or an attorney
isill, that it is very difficult to -- unless
you are saying you don't believe the
respondent, which is what it sounds like, if
you are truly ill, it is very hard to put
together all this proof for a continuance.

And | think it has been the
practice of nbst bodies to accept that the
person who is saying that is speaking the
truth. So that's what | this is at issue
here. There is no harmthat is going to be
done to the public in the neantine by
post poning a case, which is going to be about
a penalty.

In fact, this sanme establishnment
has al ready had a hearing before us on the
renewal. And in that hearing, we had an
opportunity to hear fromthe public and we can
address what ever substantive concerns the
nei ghbors or comunity have had with respect
to this establishnent.

So this particular hearing is not

Neal R. Gross and Co., Inc.
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key to that protection. And | think that what

we are doing is being -- I'"'mnot -- what the
Board woul d be doing by denying it would be
just expressing an inpatience and acti ng
expediently at the expense of fairness to an
I ndi vidual who is not represented by counsel.

And | think the Court says -- M.
Ri vero said | ook very carefully to the
protection of litigants who are not
represented by counsel. GCkay. Anything else?

So we are taking a new vote at
this point having heard from --

MEMBER ALBERTI: | just have one
guesti on.

CHAl RPERSON M LLER  -- M.
Ri vero.

MEMBER ALBERTI: M. Rivero, have
you di scussed the future date with the
i censee?

MR. RIVERO | have not done that,
no.

MEMBER ALBERTI: Have you

Neal R. Gross and Co., Inc.
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communi cated with the |icensee since you got
the email request?

MR. RIVERO  No.

MEMBER ALBERTI: Have you
attenpted to, | should ask?

MR. RIVERO. Yes, | called once
and there was no answer on the phone. This
was after July 28th and prior to today, but |
don't renmenber the exact date or tine.

MEMBER ALBERTI: Ckay. Thank you.

MR RIVERG | have two phone
nunbers that | use. One was the
establ i shnent's phone nunber and it was a
voi cemai |l for the establishnment. The other
one didn't pick up.

MEMBER ALBERTI: Thank you. D d
you | eave a nessage?

MR RIVERGC | did not.

MEMBER ALBERTI: Ckay. Can we
j ust pause just for one nonent?

CHAl RPERSON M LLER  Sure. kay.

M. Alberti, do you want sone nore tine?

Neal R. Gross and Co., Inc.
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MEMBER ALBERTI: No.
CHAI RPERSON M LLER:

any other coments? Okay. So |

seconded by M. Short.

MEMBER SHORT:  Aye.

CHAI RPERSON M LLER:

Al l those opposed?

MEMBER SI LVERSTEI N:

CHAI RPERSON M LLER:

that it's a 3-3 vote. Wy don't

cal l.

M . Brooks?

CHAI RPERSON M LLER:

CHAI RPERSON M LLER:

Rodri guez?

Page 24

Ckay. And

made a noti on

to approve the continuance that has been

Al those in favor say aye.

Aye.

MEMBER RODRI GUEZ:  Aye.

MEMBER ALBERTI: (ppose.

Oppose.

MEMBER BROOKS: Qppose.

It appears

| take a roll

MEMBER BROCKS: Oppose.

M. Al berti?

MEMBER ALBERTI: Oppose.

M.

Neal R. Gross and Co., Inc.
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MEMBER RODRI GUEZ:  Approved.

CHAI RPERSON M LLER: M I | er

approves.
M. Silverstein?
MEMBER SI LVERSTEIN:  Oppose.
CHAI RPERSON M LLER:  And M.
Short ?

MEMBER SHORT:  Approve.

CHAl RPERSON M LLER: Ckay. The
vote is 3-3-0. So the notion fails.

Now, M. Rivero, are you ready to
proceed ex parte?

MR RIVERO  Yes.

CHAI RPERSON M LLER:  Ckay.

MR. RIVERO Yes, the Governnent
I s ready.

CHAI RPERSON M LLER:  Thank you.

MR. RIVERO. Good norning, Board
Menbers. We are here in the matter of Vita
Rest aurant and Lounge. Last year, the Board
I ssued a Notice of Status of Show Cause

Hearing to the establishnment wherein it was

Neal R. Gross and Co., Inc.
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al l eged that the establishnment violated its
voluntary agreenent by not taking the
necessary actions to ensure that nusic, noise
and vibrations fromthe establishnent were not
audi bl e wthin any adjacent residenti al
properties at all tinmes during business hours
when the nusic is being played.

In order for the Governnent to
provi de evi dence today, the Governnment w ||
call on Brian Molloy to testify.

CHAl RPERSON M LLER  Ckay. (Good
nmorning. Still.

MR, MOLLOY: Good norni ng.

Wher eupon,

BRI AN MOLLOY
was called as a witness by Counsel for the
Governnent, and having been first duly sworn,
assunmed the w tness stand and was exam ned and
testified as fol |l ows:

MR MOLLOY: | do.

CHAl RPERSON M LLER:  Ckay. Thank

you.

Neal R. Gross and Co., Inc.
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DI RECT EXAM NATI ON

MR. RIVERO. Good norni ng.

MR, MOLLOY: Good norni ng.

MR RIVERG Wuld you, please,
state your nane for the record?

MR, MOLLOY: Brian Mlloy spelled
B-R-I-A~-N Mlloy is MOL-L-OY.

MR RIVERG Thank you. M.
Mol | oy, what is your occupation?

MR, MOLLOY: |'man attorney in
private practice.

MR, RIVERO. And prior to being an
attorney, what was that occupation?

MR MOLLOY: | was an ABRA
| nvesti gator.

MR RIVERO Ckay. And ABRA is?

MR, MOLLOY: The Al coholic
Bever age Regul ati on Adm ni stration.

MR. RIVERO. Ckay. And for how
| ong were you an ABRA | nvesti gator?

MR, MOLLOY: From July 2012

t hrough June 2013.

Neal R. Gross and Co., Inc.
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MR, RIVERO Okay. And what were

your duties as an Investigator?

MR MOLLOY: ABRA Investigators
I nspect and investigate |licensed
establishnments in the District of Col unbi a.

MR. RIVERO. Thank you. Are you
famliar wth the establishnment known as Vita
Rest aurant and Lounge?

MR MOLLOY: Yes, | am

MR, RIVERO Okay. And howis it
that you are famliar wth the restaurant?

MR MOLLOY: On February 24, 2013,
| was called in to do a noise conpl aint
I nvestigation on the establishnent.

MR. RIVERO. Okay. And how did
you or what did you do in response to that
noi se conpl ai nt?

MR, MOLLOY: Well, | received the
noi se conplaint at, approximately, 1:10 a.m
fromny Supervisory Investigator Craig
Stewart. At that point, | was sonewhere el se

in the city, so | had to drive over to the
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| ocation. | arrived at, approximtely, 1:30,
right at about the sane tinme | arrived,

anot her ABRA I nvestigator, Brian Owens,
arrived at 1:30 as wel .

As soon as we arrived, we called
t he conpl ainant, his nane was M. Martin
Smith, because it's our procedure to verify
t he noi se conplaint by going into the --

CHAl RPERSON M LLER:  Excuse ne.
We are having troubl e hearing.

MEMBER ALBERTI: |'m sorry.

MR MOLLOY: Oh, okay. CQur
procedure is to go into the conpl ainant's hone
to see if we can verify the conplaint, hear
the nusic usually. But when we arrived, and
| called the conplainant, he didn't answer his
phone, so we didn't have any access to go and
verify the conpl aint.

We decided to take this
opportunity to then go inside Vita Lounge to
speak wth the ownership and warn themthat a

noi se conpl aint had been filed and that they
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should turn down the nusic.

So I nvestigator Omens and | went
I nside the establishnent, identified ourselves
as ABRA Investigators and asked to speak to
the owmner. It was at that point that the
owner, Ms. Beyene, introduced herself to us
and confirnmed she was the owner.

We told her that a noi se conpl ai nt
had been called in agai nst her establishnent
and so she should turn down the noise. And I
should note, at this point, when we wal ked in,
the nusic volune was very loud. And so that's
why we told her to turn it down.

She said she woul d. She was
cooperative. She said she would take care of
everything. And then she took us on a tour of
the establishnent. On our way fromthe front
of the establishnment to the back -- and the
back is on Naylor Court, the front is on 9th
Street, | believe, yes, 9th Street.

On her way to the back, she

stopped by the DJ and said sonething to him

Neal R. Gross and Co., Inc.
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but it was so loud with the nusic vol une that
| couldn't overhear what she said to the DJ.
But she took us all the way to the back and
she then told us that her problemwth the
noi se, because she had had ot her noise
conplaints filed agai nst the establishnent
before, is that she has a back door which she
Is required to have as an energency exit and
t hat noi se escapes through the back door. And
she knows she needs to insulate it nore.

| nvestigator Ovens and | said
that's good that you know where the noise is
escaping from but since you haven't insul ated
it yet, you need to turn the nusic down. She
again said don't worry, | talked to the DJ.
We have turned the nusic down. And it didn't
sound |Ii ke she had at all.

So then when we wal ked fromthe
back of the club back to the front, she
st opped again and said sonething to the DJ.
Again, it was so loud, | couldn't hear. W

got all the way up to the front of the
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establ i shnent and again, we rem nded her, it
sounds just as |oud as when we wal ked in. You
need to turn the nusic down or else they are
going to call in another noise conplaint and
we will have to cone back here. And we m ght
be able to verify it the next tine and, at
that point, you know, you will be -- you wll
have a noise violation or, in this case, a
settl enent agreenent violation.

She said don't worry, you know,
"Il talk to the DJ. It's okay. And we said
all right. You know, it sounds the sane, but
fine. At that point, that whol e encounter
t ook about 10 m nutes. At that point, we
wal ked out si de.

Right as |'m about to get in ny
car, | get a call on ny ABRA cell phone and it
Is the conplainant. He has finally returned
my call. He then invites Investigator Oaens
and | into his establishnment, which is on
Nayl or Court, approximately, | would say 30 or

40 yards fromthe establishnent.
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So we wal ked to his front door.

He invited us in. W stood in his living room
for about 10 m nutes and had a conversation
with M. Smth about the noise. And as soon
as we wal ked inside and he cl osed the door, we
| ooked at the wi ndows made sure they were

cl osed and we coul d hear the nusic.

It was clear that it was the nusic
comng fromVita Lounge. There was no ot her
establ i shnents nearby that were neking noi se.
They were like a car wth a loud stereo. It
was definitely Vita Lounge.

And we listened to M. Smth's
conplaints for a few mnutes. | would say
after about 8 mnutes or so, the noise from
Vita definitely died down. But we had al ready
heard it in there for the first 8 mnutes we
were in there and M. Smth wanted to proceed
wi th the noise violation.

So we |eft his establishnent. W
wal ked out onto Naylor Court and that's when

we saw the owner, Ms. Beyene, standi ng outside
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t he back door | ooking at her establishnent.
And I nvestigator Oanens and | wal ked up to her
and said right after we left, we got the call
fromthe conplainant. W did go inside his
unit. W could hear your nusic, so we did
verify the noise conplaint and that's a

viol ation of your settlenent agreenent as
wel | .

She said she was in the alley, at
that point, trying to confirmw th the DJ what
| evel of noise they could have their nusic at.
And | said, unfortunately, you know, you
waited too long to do this. | was just in
your place for 10 mnutes. W told you to
turn down the nusic several tines. You didn't
do it. After we left, the conplainant called
and we were able to verify the noise
conpl ai nt .

It's nice that you are turning the
musi ¢ down now. W can't hear it in his place
now. Tell your DJ this is his max and mark it

off on your stereo, but it's just too |ate at
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this point.

At that point, we wal ked back
inside wth the owner. |Investigator Oaens
conducted a reqgulatory inspection. No other
vi ol ations were found. And then we left the
est abl i shnent .

MR. RIVERO. Thank you. There are
no further questions for the witness, at this
time.

CHAl RPERSON M LLER  Ckay. Any
Board questions? M. Silverstein?

MEMBER SI LVERSTEIN. M. Ml oy,
what does the -- do you have a copy of the
vol untary agreenent ?

MR MOLLOY: | don't have a copy
of the full voluntary agreenent, but contai ned
in the report that | wote, | have a copy of
Section 5, which addresses noi se and privacy.

MEMBER SI LVERSTEIN:  Wbul d you put
that on the record? Wat does that section
say?

VR. MOLLOY: Sure. Section --
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MR RIVERO | would have to

obj ect for a nonent because we want to have
sonething in evidence that is being entered
into. It needs to be introduced as an
exhibit. So |I'mhappy to help out in that
regard, but if he is going to testify to this
report, | think it needs to be in evidence.

CHAl RPERSON M LLER:  Ckay.

MEMBER SI LVERSTEIN.  What -- okay.

CHAI RPERSON M LLER: So are you
sayi ng though that after you put it in
evi dence, he can testify? You don't want him
to testify in general after you put it in?

MR. RI VERO Yes.

CHAl RPERSON M LLER.  Ckay. Fi ne.
Wuld you like to --

MR RIVERGO Not a problem

CHAl RPERSON M LLER:  Ckay.

MEMBER SI LVERSTEIN:  What |'m
trying to determ ne, okay --

CHAI RPERSON M LLER:  Are we goi ng

to wait?
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MEMBER SI LVERSTEIN:  -- would you

like to put it in evidence now?

MEMBER ALBERTI: Wy don't we give
M. Rivero a nonent to --

MR R VERO Ckay.

MEMBER ALBERTI: -- take care of
this admnistrative matter.

MEMBER SI LVERSTEIN:  Sure.

MR RIVERG [|'Il show you a
docunent, it's a nunber of pages. |If you wll
notice, it's marked Exhibit 1 in the top right
corner. | want you to go ahead and just take
a look at this for just a mnute and tell us
what this docunent is. Take a mnute to | ook
at that and tell us what that docunent is.

MR, MOLLOY: It is the Board O der
and voluntary agreenent for a CT ABC License
at 1318 9th Street, which is the same |ocation
as Vita Lounge and Pent house N ne.

(Wher eupon, the above-referred to

docunent was mar ked as Gover nnment

Exhibit No. 1 for identification.)
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MR RIVERO. Was that docunent an

exhibit to your investigative report?

MR MOLLOY: It was. It was
Exhi bit No. 1.

MR, RIVERO. Okay. Al right. |
would like to introduce into evidence
Governnment's Exhibit No. 1, which is Exhibit
No. 1 to the investigative report. And it is
the settlenent agreenent for the |licensee.

CHAI RPERSON M LLER:  And it is the

what ?

MR. RIVERO. The settl enent
agr eenent .

CHAl RPERSON M LLER  Yes. (Ckay.
Fi ne.

MR RIVERO | want to now nove
this into evidence, at this tine.

CHAl RPERSON M LLER Ckay. So it
Is admtted, but | would also say that the
I nvestigative report to which it is attached
Is in evidence in any event in the record, but

we can identify it separately as well, if you
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l'i ke.
MR R VERO Ckay.
(Wher eupon, the above-referred to
docunent was received into
evi dence as Governnent Exhibit No.
1.)
MR RIVERO No further questions.
CHAl RPERSON M LLER:  Ckay. Thank
you.

MEMBER SI LVERSTEIN. M. Ml oy,
what does this voluntary agreenent/settl enent
agreenent say regardi ng noi se?

MR MOLLOY: It says on the second
page, Section 6, that section is entitled

“Noi se and Privacy," and it says "The
applicant will conply with Title 25, Section
725 of D.C. Code, nake architectural

I nprovenents to the property and take al
necessary action to ensure that nusic, noise
and vi brations fromthe establishnment are not

audi bl e wthin any adjacent residenti al

properties.
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Applicant wll also take al
necessary steps to ensure that the nusic,
noi se and vibrations are not disruptive to the
adj acent residential property occupants of
reasonabl e use of the outdoor areas of their
property.

Shoul d any sound, noise or nusic
be heard in any residential prem ses,
applicant will take imedi ate renedi al action.
I f necessary, applicant will take reasonable
steps to reduce noi se emanating fromthe
establ i shnent fromthe opening of the entry
and exit doors.

MEMBER SI LVERSTEIN: Did you enter
the conpl ai nant's property?

MR MOLLOY: Yes.

MEMBER SI LVERSTEIN:  Coul d you
tell us what you saw, what you heard and what
you di d?

MR RIVERG If |I may, the w tness
has actually testified to that.

MEMBER SI LVERSTEIN:  And to what
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he heard. | did not hear specifically to what

| evel was the nusic audi ble where you were
standing all of --

CHAl RPERSON M LLER  Ckay. Would
you not object if he asks specific questions?
Li ke what did you --

MR. RIVERO. Correct. The wtness
has testified that he heard. He was in the
establishnent, in the living roomof the
conpl ai nant, spoke with the conpl ai nant about
8 mnutes and that the noise fromthe Vita
Lounge di ed down. That the noise was above
the outdoor noise. That there was no vehicle
out there with loud nusic, for exanple.

So if there is any question that
is to elicit information other than that,
that's not appropriate.

MEMBER SI LVERSTEIN. | don't
believe |I'm badgering the wtness, but | do
want to be certain as to what he heard. Wat
the I evel was, which in itself would be

per haps the degree of violation. Was it that
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of a conversation? Could it be heard?

MR MOLLOY: Yes.

MEMBER SI LVERSTEIN:  Absol ute
silence or could it be actually heard while
peopl e were naybe wat ching tel evision or
speaki ng?

MR, MOLLOY: Well, | was in the
living roomof the conplainant's townhouse and
we had made sure that the door was cl osed and
the wi ndows were cl osed and the volune of the
musi ¢ was such that while | was talking with
I nvestigator Brian Omens and the conpl ai nant,
we could easily hear the nusic over our |evel
of standard conversation

We could also hear it over any
other street noise. It was clear that the
musi ¢ fromVita Lounge was the one |ike
out si de noi se that we could hear inside his
establishnent. And it was to the point where
I f your goal was -- | nean, this was about
1:45 a.m, your goal was, you know, | just

want to sl eep soundly.
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| have no other noise. | don't
have a TV on or radio on. You would hear the
music fromVita Lounge very clearly and it
woul d probably disrupt your sleep.

MEMBER SI LVERSTEIN:  That was what
| was trying to determne. And this was at
1: 40 in the norning?

MR MOLLOY: Approxinmately at
1:40, 1:45.

MEMBER SI LVERSTEIN:  No further
guesti ons.

CHAl RPERSON M LLER:  Ckay.
O hers? This may be a little peripheral, |
don't know if you'll object, but |I'm wondering
I f you had occasion to go back for another
noi se conplaint after this one?

MR, MOLLOY: | personally
haven't --

CHAl RPERSON M LLER:.  Ckay.

MR, MOLLOY: -- been back.

CHAl RPERSON M LLER:  Al'l right.

Al right. Anything else? Gkay. Thank you.
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Is there any redirect on Board questions?
Ckay.

MR RIVERG There is.

REDI RECT EXAM NATI ON

MR, RIVERO. M. Ml loy, you have
testified that the noise would probably
di sturb a person's sleep. But that's just
your opinion? Isn't that correct?

MR, MOLLOY: That's correct.

MR RIVERGO Ckay. That's all.
No further questions.

CHAl RPERSON M LLER:  Ckay. Thank
you.

MR RIVERG  Thank you.

CHAl RPERSON M LLER  Ckay. Any
ot her w tnesses?

MR. RIVERO. The Governnent has no
ot her w tnesses.

CHAl RPERSON M LLER.  Exhi bits?
Any ot her exhi bits?

MR RIVERO W wll shortly put

in-- well, the only exhibit that is in the
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record right now, as we have introduced it, is
Exhi bit 1.

CHAl RPERSON M LLER.  Ri ght.

MR. RIVERO. A copy which, of
course, is in the Agency's file as well as
part of the report.

CHAI RPERSON M LLER:  Correct.

MR RIVERO Today the Governnent
has provided information sufficient to show
that Vita Lounge violated its voluntary
agreenent with the Board. They did operate on
the night in question and a noise violation
was found by the Investigator, at the tine,
who is the witness who testified today. Thank
you.

CHAl RPERSON M LLER:  Ckay. Thank
you. So the record is closed. Do you wish to
file proposed findings of facts and
concl usi ons of | aw?

MR. RIVERO. The Governnent w ||
wai ve.

CHAI RPERSON M LLER:  Ckay. Then
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the Board will issue a decision within 90
days. |I'mgoing to take a vote on
del i berating this case in closed session.

As Chairperson of the Al coholic
Beverage Control Board for the District of
Col unbia and in accordance with Section 405 of
t he Open Meetings Anendnent Act of 2010, |
nove that the ABC Board hold a cl osed neeting
for the purpose of seeking | egal advice from
our counsel on Case No. 13-CWP-00104, Vita
Rest aurant and Lounge/ Pent house Ni ne, per
Section 405(b)(4) of the Open Meetings
Amendnment Act of 2010, and deliberating upon
this case for the reasons cited in Section

405(b) (13) of the Open Meetings Anendnent Act

of 2010.
|s there a second?
MEMBER SI LVERSTEIN:  Second.
CHAI RPERSON M LLER M.
Silverstein seconded the notion. |'ll now

take a roll call vote on the notion now t hat

it has been seconded.
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M. Brooks?

MEMBER BROOKS: | agree.
CHAl RPERSON M LLER: M. Al berti?
MEMBER ALBERTI: | agree.

CHAI RPERSON M LLER M.

VMEMBER RCODRI GUEZ: | am sorry,
| was --

CHAl RPERSON M LLER: We are taking

a vote on considering this case in cl osed

MEMBER RODRI GUEZ: | agr ee.

CHAI RPERSON M LLER:  Ckay.

M. Silverstein?

MEMBER SI LVERSTEIN: | agree.
CHAl RPERSON M LLER: M. Short?
MEMBER SHORT: | agree.

CHAI RPERSON M LLER: It appears

that the notion has passed by a vote of 6-0-0.

So this Board will consider this case in

on and pursuant to the Open

202-234-4433
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Meeti ngs Anendnent Act of 2010, issue an order
within 90 days.

Ckay. Thank you very nuch. That
concl udes this case.

(Wher eupon, the Show Cause Heari ng
in the above-entitled matter was concl uded at

12: 01 p.m)
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