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DI STRI CT OF COLUMBI A
+ + + + +

ALCOHOLI C BEVERAGE CONTROL BOARD
+ + + + +

MVEETI NG

I N THE MATTER OF:

JC 7, Inc.

t/a NY NY D va Show
2606 18th Street, NW Cause
Retailer CR - ANC 1C Heari ng

Li cense No. 92380
Case# 13- CMP- 00359

(Substantial Change in
Operation Wthout Board

Approval )

June 18, 2014

The Al coholic Beverage Contr ol
Board net in the Al coholic Beverage Control
Heari ng Room Reeves Buil ding, 2000 14th
Street, N.W, Suite 400S, Washi ngton, D.C.
20009, Chairperson Ruthanne Ml er,
pr esi di ng.

PRESENT:

RUTHANNE M LLER, Chai rperson
NI CK ALBERTI, Menber

DONALD BROOKS, Menber

M KE SI LVERSTEI N, Menber
JAMVES SHORT, Menber

ALSO PRESENT:

M CHAEL STERN, QOAG
JASON PERU, ABRA I nvesti gator
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P-ROGCEEDI-NGS

(11:29 a.m)

CHAI RPERSON M LLER:  Ckay. The
next case is a Show Cause Hearing, Case No.

13- CVP- 00359, NY NY Diva | ocated at 2406 18th
Street, N.W, License No. 92380, in ANC- 1C.

MR. STERN: M chael Stern
representing the District of Col unbia.

CHAI RPERSON M LLER: Ckay. Good
norning, M. Stern. Anybody here from NY NY
Diva? Ckay. |I'mgoing to note for the
record, according to ny records, notice was
served on NY NY Diva on February 21, 2014.

Okay. No one being here for NY NY
Diva, M. Stern, do you want to proceed ex-
parte?

MR, STERN:  Yes.

CHAI RPERSON M LLER: Ckay. Fee
free to start whenever you are ready.

MR. STERN. Yes. The CGovernnent's
evidence in this case will show that NY NY

Di va was operating an establishnment which had
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been operating or using a summer garden beyond
the hours to which the garden was approved
resulting in a substantial change in what
their license allowed them w thout having
recei ved prior approval fromthe Board.

At the close of evidence, we wll
have a nore extensive discussion about this
est abl i shnent and what the Governnment woul d
propose as a renedy in this case.

CHAl RPERSON M LLER:  Ckay.

MR STERN. We would cal
| nvesti gator Peru.

CHAl RPERSON M LLER:  Good nor ni ng.
Wher eupon,

| NVESTI GATOR JASON PERU
was called was called as a wi tness by Counsel
for the Governnent, and having been first duly
sworn, assunmed the w tness stand and was
exam ned and testified as foll ows:
| NVESTI GATOR PERU: | do.
CHAl RPERSON M LLER:  Ckay. Thank

you.

Neal R. Gross and Co., Inc.
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DI RECT EXAM NATI ON

MR, STERN: Good norni ng,

I nvestigator. Can you give us your full nane
and spell your last nanme for the court
reporter, please?

| NVESTI GATOR PERU: | nvesti gat or
Jason Peru, P-E-R-U

MR STERN. And are you enpl oyed,
M. Peru?

| NVESTI GATOR PERU: Yes, with the
Al cohol i c Beverage Regul ati on Adm ni stration.

MR STERN. Ckay. And what are
your duties with the Al coholic Beverage
Regul ati on Adm nistration?

| NVESTI GATOR PERU:  |I'm an
| nvesti gator.

MR, STERN: Ckay. And were you so
enpl oyed on August 10, 2013 in the early
nmor ni ng hour s?

| NVESTI GATOR PERU:.  Yes, sir.

MR. STERN: Did you becone known

wth an -- did an establishnent by the nane of

Neal R. Gross and Co., Inc.
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NY NY Diva becone known to you at that tine?

| NVESTI GATOR PERU:  Yes, sir.

MR STERN. Ckay. Can you give us
alittle -- tell us what it was that drew your
attention to NY NY D va?

| NVESTI GATOR PERU: M supervi sor
recei ved a phone call on the ABRA Hotline in
reference to a noise conplaint comng fromthe
est abl i shnent .

MR STERN: Okay. And what did
you do?

| NVESTI GATOR PERU:  So ny
supervi sor and nyself responded to the Diva
at, approximately, 1:45 a.m W net with the
owner, Sammy Khan. W advised himof the
noi se conplaint. And we then proceeded --
noticed -- we proceeded inside the
establ i shnent and upstairs on the third fl oor
that was not in use that a wi ndow was open
whi ch caused the noise to emanate fromthe
est abl i shnent .

M. Khan stated that he was abl e

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com
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to -- that the w ndow was renoved for
construction purposes and that he was able to
put the w ndow back, which he did while we
were there.

MR, STERN: In the course of this,
did you have an occasion to reviewthe
l'icense, ABC license in the establishnment?

| NVESTI GATOR PERU: Yes. W did
ask M. Khan to see his license to check his
hours of operation.

MR STERN. Ckay. And what is it
that you di scovered?

| NVESTI GATOR PERU: Wl |, when we
arrived at the establishnment, we observed
patrons outside on the sumer garden of the
est abl i shnment .

MR. STERN:  Ckay.

| NVESTI GATOR PERU: So we checked
the license and the |icense showed that
operating and sales hours was until 11:00 p. m

MR. STERN: Okay. And what tine

was it when you arrived?

Neal R. Gross and Co., Inc.
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| NVESTI GATOR PERU.  Appr oxi nat el y,

1:45 a.m

MR, STERN. Ckay. And when you
say there were patrons outside, what were the
patrons doi ng?

| NVESTI GATOR PERU:. They were
sitting there. | believe two of them had --
wer e consum ng bever ages.

MR STERN. Ckay. And were you
able to determne if they were al coholic
bever ages?

| NVESTI GATOR PERU: | coul d not
determ ne that, no.

MR STERN: Ckay. And did you
di scuss the hours of operation wth M. Khan?

| NVESTI GATOR PERU:.  Yes, we did.

MR STERN. And what is it that --
how di d that discussion go?

| NVESTI GATOR PERU: M. Khan
stated that he was not aware that he had to
cl ose down the summer garden at 11:00.

MR, STERN: Ckay. Did that give

Neal R. Gross and Co., Inc.
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you any i ndication of whether or not he
regul arly kept the sumrer garden open after
11: 007

| NVESTI GATOR PERU.  Yes.

MR. STERN. Ckay. And what was
that indication that you got?

| NVESTI GATOR PERU: Wl I, that --
because he was unaware of the hours, he was
nost |ikely doing it before that date and
tinme.

MR. STERN: Ckay. Now, | want to
show you what | have nmarked as Governnent's
Exhibit No. G 1 and ask you to take a | ook at
that and tell me what it is.

| N\VESTI GATOR PERU:. The case
report you are referring to, sir?

MR, STERN:  Yes.

| NVESTI GATOR PERU.  Yes.

(Wher eupon, the above-referred to

docunent was mnar ked as Gover nnent

Exhibit 1 for identification.)

MR. STERN. Is that sonething you

Neal R. Gross and Co., Inc.
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wote in the normal course of your operations,
| nvestigator?

| NVESTI GATOR PERU:.  Yes, sir.

MR, STERN. Ckay. We would nove
the adm ssion of Governnent's Exhibit No. G1
which is the investigative report.

CHAl RPERSON M LLER:  Ckay.

Adni tted.

(Wher eupon, the above-referred to

docunent was received into

evi dence as Governnent Exhibit 1.)

MR STERN: Now, in the
I nvestigative report | notice that there are
sone pictures attached. |s that correct?

| NVESTI GATOR PERU:  Yes, sir.

MR STERN. How many pictures do
you have?

| NVESTI GATOR PERU:  Thr ee.

MR, STERN:. Ckay. Now, to give
clarification to the Board, what is the
picture, the first picture, the depiction?

| NVESTI GATOR PERU: This is just

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com
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the picture of the wi ndow that was renoved and
open on the third |level, which allowed the
noi se to escape.

MR, STERN:. Ckay. And what is the
second picture?

| NVESTI GATOR PERU: The second
picture is the sumer garden | ocated in front
of the establishnent.

MR STERN. And |I'msorry, the
third picture?

| NVESTI GATOR PERU: |s also the
summer garden |ocated in front of the
est abl i shnment .

MR, STERN. Ckay. And what was
your intent or what did you believe is
depicted in that picture, in the second
pi cture?

| NVESTI GATOR PERU:. That the
sunmer garden is being used past its approved
hours.

MR, STERN:. Ckay. Thank you.

Thank you. That's all the questions | have of

Neal R. Gross and Co., Inc.
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you.

CHAl RPERSON M LLER:  Any Board
guestions? M. Al berti?

MEMBER ALBERTI : | nvesti gator
Peru, thank you for your excellent report.
Just in this third picture, what tine -- the
second and third -- oops, |'msorry.

| nvestigator Peru, in the second
and third picture what tinme were they taken?

| NVESTI GATOR PERU:. They were
taken when we first arrived at, approximtely,
1:45.

MEMBER ALBERTI : About 1:45.
Ckay. And the second picture, G -- Exhibit 3,
| see two individuals. GCkay. That doorway to
the -- on the left hand side, is that the
doorway to NY Diva?

| NVESTI GATOR PERU: That's one of
the entrances, yes, sir.

MEMBER ALBERTI: Ckay. That's one
of the entrances?

| NVESTI GATOR PERU:  Yes.

Neal R. Gross and Co., Inc.
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MEMBER ALBERTI: There is two

I ndi vidual s standing to the |eft of that
doorway. Do you know who they were or what
their association with NY Diva was, if any?

| NVESTI GATOR PERU:  The i ndi vi dual
in the black wwth the white towel in his back
pocket is a security officer.

MEMBER ALBERTI: Yes. And the
ot her individual? Do you know?

| NVESTI GATOR PERU: |'m not sure.

MEMBER ALBERTI: Ckay. So the
person in black wwth the white towel i1s an
enpl oyee of NY Diva?

| NVESTI GATOR PERU:.  Yes, sir.
Ckay. Thank you. | have no further
guesti ons.

CHAl RPERSON M LLER:.  Ckay.
QG hers? Any questions on Board questions?
M. Stern?

MR, STERN: No. No further
guesti ons.

CHAI RPERSON M LLER:  Ckay. Thank

Neal R. Gross and Co., Inc.
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you very nuch

| NVESTI GATOR PERU: Thank you.

(Wher eupon, w tness was excused.)

MR, STERN:  Should | continue?

CHAl RPERSON M LLER  Yes, pl ease.

MR. STERN: The Gover nnent
bel i eves that we have proven the el enents of
t he charges agai nst the respondent. The
respondent had a limtation for his operation
of the summer garden until 11:00 and several
hours after that, the respondent was stil
operating the summer garden. As you can see
in the pictures, people are drinking. They
are doing so. The garden is operating in full
vi ew of an enpl oyee of the establishnent.

The owner of the establishnent
hi nsel f indicated that he wasn't sure -- he
didn't know at the tine, allegedly, howlate
he was allowed to operate the sunmmer garden
whi ch woul d indicate, | believe, a reasonable
conclusion fromthat is that he was operating

it regularly after 11:00.

Neal R. Gross and Co., Inc.
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For all these reasons, we believe
we have proven the elenents of the violation.

A nore interesting or excuse ne,
nore pertinent perhaps question is what the
Board should do if they find that this
vi ol ati on has been proven.

Thi s establishnent has seven ot her
pendi ng charges. In addition, ny infornmation
iIs that it was closed by the Health Depart nent
and is now not open. In fact, ny understanding
Is the Board is going to be presented with a
cease and desist order for this establishnment
sone tine | ater today.

What | woul d suggest, because the
seven additional charges include charges which
woul d require a revocation of the |icense on
at least -- in these other charges. And |
only say this by way of explanation.

On at | east two occasi ons,

I nvestigators cane in and there was pervasive
snmell of marijuana and snoke in the

establishment in violation of both the Anti -

Neal R. Gross and Co., Inc.
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Snoki ng Rul es and, of course, a violation of
the Drug Laws of the District of Col unbia.

Additionally there, a nunber of
the violations involve noise violations, which
occurred after the warning that took place in
this case, as the Board has already heard
about. But those have not been adjudi cated
yet .

So what ny suggestion woul d be for
the Board in this case would be to issue a
suspension of the license indefinitely until
such tinme as the remaining charges are
adj udi cated and at the conclusion of that
adj udi cation, the Board can address whet her or
not continuation of this license or revocation
of this license is appropriate.

The only -- one thing | can add to
that is | heard a runor from nenbers of the
community that the licensee may be in
bankruptcy. | have not seen any paperwork
that confirns that. That may wel |l change what

the Board is able to do because of the rul es

Neal R. Gross and Co., Inc.
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of Bankruptcy Court.

But for right now, our
recomrendati on would be to indefinitely
suspend the license until adjudication of all
t hose charges agai nst respondent and at that
time an appropriate one renedy that can
address all of the charges that are
out st andi ng can be addressed by the Board.

CHAI RPERSON M LLER:  Until what?
What did you say? Your last --

MR, STERN: Until adjudication of
the remai ni ng seven charges that are
out st andi ng.

CHAl RPERSON M LLER.  And there
woul d be one order?

MR, STERN: And then, at that
ti me, depending on how many of themthe Board
upheld or if any of themthe Board upheld, the
Board can determ ne what the appropriate
penalty is for the nunber of violations.

Taki ng them pi eceneal one at a

time, it's very difficult to -- for the Board,

Neal R. Gross and Co., Inc.
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| think, to address the severity of all of
them whil e sone of themare -- have not been
adj udi cat ed yet.

So this would take basically be
putting it on hold or a placemark in these
proceedi ngs until such tine as the Board sees
what the total picture is. And if the total
picture is what the Governnent contends that
this place -- that this |license should be
revoked, the Board can address that once it
has all the adjudications in front of it.

If the total picture is sonewhat
different, then the Board can al so address it
that way. But | believe sinply fining them
for one first violation doesn't really address
what all of the problens of this establishnent
are.

CHAI RPERSON M LLER: So are you
counsel for all the cases?

MR STERN: Yes, | cam

CHAl RPERSON M LLER  Ckay. So do

you know how soon we are going to be --

Neal R. Gross and Co., Inc.
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MR, STERN: The Status Hearing on

those are on July 23rd now.

CHAI RPERSON M LLER:  Yes.

MR, STERN: They were originally
the 2nd, but they got noved. | have sone
expectation that they won't be here for that
either. So the trial wll be the first week
I n Septenber, | think.

CHAl RPERSON M LLER:  For all of
t henf

MR, STERN: The week of Septenber.
Well, right now, they are all schedul ed on the
sane day, yes.

CHAI RPERSON M LLER:  For
Sept enber, okay. So you are not reconmendi ng
suspension for this case?

MR, STERN:  Well, |I'mrecomendi ng
suspension for -- as a -- pending a final
sentencing. So in other words, what |I'm
recommending is that --

CHAl RPERSON M LLER  Because we

have si x other outstandi ng cases.

Neal R. Gross and Co., Inc.
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MR. STERN. Right. That they --

CHAI RPERSON M LLER:  You are --

MR. STERN. -- be suspended now
pending a final sentencing at the tine all of
t he cases have resol ved.

CHAI RPERSON M LLER:  And is that
based on any authority?

MR. STERN:. Well, | think the
Board has the authority to suspend or fine
every establishnent for any single violation.

MEMBER ALBERTI :  Yes.

CHAI RPERSON M LLER: No st andard?
Any violation, quarterly statenments, we could
suspend them or whatever. |s that what you
are saying? That's it?

MR. STERN:.  Yes.

CHAI RPERSON M LLER. W have the
power to suspend period?

MEMBER ALBERTI: Sinply put --

MR. STERN:.  Yes.

MR. STERN. -- certainly any

primary.

Neal R. Gross and Co., Inc.
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MR, STERN: Yes. And it's

certainly based on the seriousness of the

al I egations agai nst them and the nunber of

al l egations that are com ng and the fact that
ot herwi se the pieceneal nethod doesn't provide
adequate justice for all of the things that
have occurred.

| nmean, giving thema $1,000 fine
for this doesn't really resolve it.

CHAl RPERSON M LLER.  Ri ght.
understand that. But if we had one of those
ot her cases before us today that dealt with
drugs or whatever --

MR, STERN: Unfortunately what
happens is -- and this is actually what
happened in this case and we were only, |
think, fortuitous that we got themall at the
same tine.

But what happens is if an
establishnent has a violation every two weeks,
while we are continually sending in notices

every two weeks, the Board never catches up to

Neal R. Gross and Co., Inc.
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see the total picture until all of them have
I ndi vidual |y been adj udi cated and then the
Board is |looking at -- you know, is resolving
one and then another and another and then
anot her.

| think the better view for the
Board's purposes and | think for justice, in
general, is for the Board to | ook at the
overal|l picture. And this is just one, but we
can't allow the establishnments to continue to
operate while they keep racking up violations.
So this would suspend themuntil such tine as
we have all of the ones that are out there
avai l able for adjudication. That's our
reconmendat i on

CHAl RPERSON M LLER:  Ckay. Thank
you. Any other questions? M. Silverstein?

MEMBER SI LVERSTEIN.  Madam Chai r,
| would add to that that each of these is, in
itself these violations, a warning to us, is
a remnder that this is an establishnent that

appears to be creating a public danger. That

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 23

there is -- we can do each of these as the
system and Attorney Ceneral says one-by-one,
week- by-week and wait until sonmething horrific
happens or we can do our duty to protect the
people of this city against establishnents
that do have these hazards.

And the fact that this place has
al ready been cl osed by another agency is yet
anot her warning of the danger. This is not
sonething that we do easily. It is not
sonething that we take lightly. But our
primary function here about all else is to
ensure that people can enjoy the hospitality
of our city in a safe environnent.

MR STERN: | could not agree
nmore. This is not the first establishnent
where | have seen this pattern and what
happens is after the sixth or seventh
violation, like this establishnment, the
pattern it leaves is that the establishnent
sort of gives up and things start really to

unr avel .

Neal R. Gross and Co., Inc.
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And what happens is then soneone
gets hurt badly in the establishnment, while we
are trying to adjudicate all of the things we
are catching up wwth. And that's what |I'm
trying -- one of the things I"'mtrying to do
by packagi ng these together at sone point in
as near a future as we can do.

MEMBER ALBERTI: Ms. Mller, |
have heard what M. Stern has said. | take it
very seriously. And | appreciate very nuch
what he said and I will consider that, take
that under consideration as | deliberate this
case. And | think we ought to just nove to

del i berations and get |egal counsel on this

case.

| think M. Short has sonething to
say.

CHAI RPERSON M LLER:  Are you
fini shed?

MEMBER ALBERTI: | am done.

CHAI RPERSON M LLER: Ckay. M.
Short ?

Neal R. Gross and Co., Inc.
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MEMBER SHORT: M. Stern, thank

you very nuch for your recommendation. This
apparently has deteriorated. This situation
has deteriorated to the point, and it's as
Board Menbers have dedicated, that it's a
public danger. And we are going to deliberate
and find out the best situation.

Your reconmmendation will weigh
very heavy with ne. Thank you.

MR, STERN: Thank you.

CHAl RPERSON M LLER.  Ckay. Does
t hat concl ude your case?

MR STERN: Wiat's that?

CHAl RPERSON M LLER:  Does t hat
concl ude your case?

MR, STERN: Yes, that is the
concl usi on of our case.

CHAl RPERSON M LLER:  All right.
Thank you very nuch

As Chairperson of the Al coholic
Beverage Control Board for the District of

Col unbi a and i n accordance with Secti on 405 of

Neal R. Gross and Co., Inc.
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t he Open Meetings Anendnent Act of 2010, |

nove that the ABC Board hold a cl osed neeting
for the purpose of seeking | egal advice from
our counsel on Case No. 13-CWMP-000359, NY NY
Diva | ocated at 2406 18th Street, N W, per
Section 405(b)(4) of the Open Meetings
Amendnent Act of 2010, and del i berating upon
this case for the reasons cited in Section
405(b) (13) of the Open Meetings Anendnent Act
of 2010.

s there a second? M. Brooks.
Oh, is there a second?

MEMBER ALBERTI: Second?

CHAl RPERSON M LLER:  Thank you.
M. Al berti seconded the notion. M. Brooks?
I'"'mgoing to now take a vote on the notion now
that it has been seconded.

MEMBER BROCKS: | agree.

CHAl RPERSON M LLER  Ckay. M.
Al berti ?

MEMBER ALBERTI: | agree.

CHAI RPERSON M LLER:  Ms. Ml er
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agr ees.

M. Silverstein?

MEMBER SI LVERSTEIN: | agree.

CHAl RPERSON M LLER. M. Short?

MEMBER SHORT: | agree.

CHAl RPERSON M LLER  Ckay. It
appears that the notion has passed by a 5-0
vote and the ABC Board will hold a cl osed
neeting in the ABC Board conference room
pursuant to the Qpen Meetings Arendnent Act of
2010 on this case.

And we wi Il issue an order within
90 days. Thank you.

MR, STERN: Thank you.

CHAl RPERSON M LLER:  Ckay.
think that conclude this norning' s cal endar
Let me see. Were is the calendar? GOay. So
the Board will recess.

(Wher eupon, the Show Cause Heari ng
in the above-entitled matter was concl uded at

11:51 a.m)
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