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P-ROCE-EDI-NGS
1: 50 p. m

CHAI RPERSON M LLER  Ckay, we're back
on the record for another fact finding case.
It's Basque Bar, LLC, trading as To Be
Det erm ned, at 300 Fl ori da Avenue, Northwest,
Li cense No. 98528 in ANC 5B. (Good afternoon.

MR KLINE: Good afternoon. Andrew
Kl i ne here on behalf of the applicant.

MR FITZ: SamFitz.

MR. KLINE: Principle of the

appl i cant.
CHAI RPERSON M LLER.  What is your nane
agai n?
MR FITZ: SamFitz.
CHAI RPERSON M LLER.  Sam Fitz, okay.
MR, KLINE: F-I-T-Z
CHAI RPERSON M LLER  Ckay, great.
Ckay, and we also -- we do have a copy of your

letter, M. Kline.
MR KLINE: Good.

CHAI RPERSON M LLER:  Addr essi nhg sone
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of the issues that -- but | think I'"mgoing to
just have you start with explaining the situation
and the questions, with respect to what you can
and cannot -- what he can and cannot sell, wth
respect to the wine bar permt.

MR. KLINE: Ckay, as the Board is
aware, this is an application for a CT |icense,
al so seeking a wine pub permit, and | think that
the issue that brings us before the Board today
is the provision in D of the wine pub permt,
whi ch says --

CHAI RPERSON M LLER  Excuse ne.

MEMBER ALBERTI: |'m sorry.

MR. KLINE: And | quote, "The hol der
of a wine pub permt may also sell wine to
patrons in sealed bottles or other closed
containers for off-prem ses consunption.”

Now, in reading this, and then | ooking
at it for the very first tine, when it was first
passed, it seens pretty clear to us that there
isn't any restriction that -- in ternms of what

you sell for off-prem ses consunption.
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It's been suggested to ne offline by
t he Agency, that perhaps, it was intended that
this provision only allows the sale of product
that's manufactured on the prem ses.

However, the plain | anguage of the
statute is witten doesn't say that, and froma
statutory construction standpoint, the Board is
of course, charged with construing the statute
and making the first determ nation as to what the
statute neans, but in doing so, the Board is
constrai ned by plain |anguage, and it would
appear, at least to ne and to other |awers that
|"ve had | ook at this and ot her people that |I've
had | ook at it, just to kind of get a read, is
that the plain | anguage says that you can sel
Wi ne to patrons in sealed bottles or other closed
contai ners, and does not limt it to product
that's manufactured on the prem ses.

Now, we have another sim |l ar
provi sion, and we've discussed all this in the
| etter. The simlar provision is the one for

brew pubs, and the | anguage for brew pubs is

Neal R. Gross and Co., Inc.
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very, very different.

The | anguage for brew pubs explicitly
tal ks about sale of beer in growers and grow ers
are specifically defined as reusabl e contai ners,
that are filled on the prem ses.

So, inthe grower situation, it's
clear that we are, based on the plain |anguage,
that what was intended is that the breweries are
restricted to selling beer manufactured on the
prem ses.

Contrast that with the |anguage in the
brew pub section, which doesn't have any
restriction, doesn't say we're tal ki ng about
reusabl e containers or containers filled on the
prem ses, | nean, it just says that you can sell.

Now, a second principle -- if the
Board decides -- in the first instance, we
believe it's clear on its face. |If it's clear on
its face, the Board goes no further and says it's
clear on its face, that's what | nmeans, and we
think it is.

If there is any -- if the Board

Neal R. Gross and Co., Inc.
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di sagrees with that, and says, "Wll, we think
it's subject to anal ysis, based upon the rest of
the wording of the statute,” or what have you,
then if you look at the grow er provision and you
contrast the | anguage, you see there is a
difference, and there is case |aw, which we've
cited in the letter, which says when then
| egi sl ature uses certain | anguage in one part of
the statute, and different |anguage in another,
it must be assuned that different nmeani ngs were
i ntended, and in this case, we would submt that
the different neanings is in the case of brew
pubs, that beer may only be sold for consunption
off prem ses, that's manufactured on the prem ses
because it has to be filled on the prem ses, in
t hese reusabl e contai ners, where the different
| anguage of the brew pub statute has no
restriction and indicates that any wine nay -- in
seal ed bottles or other closed containers, may be
sold for off-prem ses consunption.

Now, | understand the Board perhaps,

has sonme policy concerns about, well, wait a

Neal R. Gross and Co., Inc.
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m nute, what are we doing here? Are we creating
a backdoor, another off-prenises |icenses and
some sort of backdoor fashion?

From a practical standpoint, we don't
believe that to be the case, and let nme tell you
why.

First is in terms of the expenses of
creating the manufacturing facility, ny client
can tell you, they're going to spend about
$50,000 in ternms of -- and this is -- to clarify
for the record, this is actually cider. Wat's
i ntended here is to manufacturer cider, but under
the statute, cider is classified as w ne.

So, we're going to talk about w ne.
In our application, we really nean cider, but
under the law, it's all wine. So, that's what
we' re tal king about.

So, they're going to spend about
$50, 000 to create the manufacturing conmponent,
then -- and this is probably even bigger expense,
is the amount of space that is required for the

fermentation tank, about 20 percent of their
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space is going to be devoted to this tank and the
manuf act uri ng processes.

So, you have significant expense
i nvol ved, that woul d deter anyone who frivol ously
deci ded, "Onh, ghee, what a neat way to open up an
of f-prem se store. W'IIl just go in and cal
ourselves a wine pub, and pretend |ike we're
going to manufacture,” and this and that. It
doesn't seemvery likely.

Thirdly, in order to do this, one nust
get approval from TTB, the Federal Agency, in
terms of the processes, the |abeling, sonething
el se, processes, labeling, formulas. All nust go
through a review by TTB, which is time consum ng,
expensi ve and ri gorous.

Fourthly, we have a $5,000 |icense
cost, which is of course, much greater than one
woul d pay for an off-prem se store, and that's on
top of the regular, in this case tavern |license
fee.

So, the license fees are higher.

Those four conponents, we don't think there is

Neal R. Gross and Co., Inc.
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any real risk that if the Board said, "Yes, we

agree," that there's going to be a flood of
applicants in here attenpting to use this w ne
pub statutes, to backdoor an off-prem se store.

There is just too nuch involved. W
represent a |ot of these businesses. There are B
| i censes out there, A licenses out there for off-
prem se stores. So, | don't really see that as a
real concern. Perhaps, the Board feels
ot herwi se, but | thought it was inportant to
address that, in case the Board was concerned
about that issue.

But as | said, we think the -- we
think the |l anguage is clear on its face.

So, that's what | have at this point.
W' re happy to answer any questions that the
Board m ght have about this particular operation
or any questions that you may have about how we
interpret the statute, which we don't think
there's really a need for interpretation, because

it seens to be clear on its face.

CHAI RPERSON M LLER:  Okay, thank you.
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O her Board questions?

(No audi bl e response)

sell it, sel
consunpti on.
That sounds siml ar
grower, whichis -- | nean, it
reusabl e contai ner or whatever,
on the prem ses for consunption
So, they don't | ook
different to ne,
sonewhat different.
MR KLINE: \Well,
they are different.
CHAlI RPERSON M LLER

okay.

| ook at the wi ne pub | anguage,

| et

11

Al right, I'll ask you sone.

MR KLINE: It's after |unch.

CHAI RPERSON M LLER:  kay, so, when |
| ook at the | anguage they don't -- it doesn't
necessarily look all that different to nme. Wen

it says you can

Wi ne to patrons in sealed bottles

or other closed containers for off-prem ses

to the -- to a
says it's a
but it's seal ed
of f - prem ses.

that dramatically

even though the |anguage is

nme tell you how

They' re seal ed,
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MR. KLINE: In the way the grow er
| anguage is set up, it says that one that holds a
brew pub |icense, the brew pub permt shal
authorize the license to sell beer in growers.
So, that is the operative | anguage.

CHAl RPERSON M LLER:  Ckay.

MR. KLINE: But then you | ook at the
definition of grower, and it says it nmeans a
reusabl e contai ner designed to be filled and
seal ed on prem ses.

So, it's very, very clear that the
only thing that you're selling is sonething
that's filled on the prem ses. There is no such
restriction -- restricting |anguage with respect
to the wine pub license. It sinply says, "In
seal ed bottles or other closed containers for
of f- prem ses consunption.”

CHAl RPERSON M LLER:  Ckay.

MR. KLINE: So, that is the
di f f erence.

CHAI RPERSON M LLER  Not seal ed on the

prem ses?

Neal R. Gross and Co., Inc.
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MR KLINE: Right.

CHAl RPERSON M LLER:  Ckay.

MR KLINE: It doesn't -- there is no
-- there is no restriction that that be the case,
and that certainly is clearly the case with
respect to a grower, which is for beer.

CHAI RPERSON M LLER.  Okay, so, what do
you know about the | egislative history or
anything, as to why they would be treated
differently?

MR, KLINE: Wy they would be treated
differently?

CHAl RPERSON M LLER: Yes, the beer
pubs and the w ne pubs.

MR KLINE: | will tell you that yes,
and we | ooked at the legislative history, because
we were hopeful that there would be sonething
there that would further our argunment, and there
is nothing there either way.

The section by section analysis is
sinply a recitation of what you see in the

stat ut e.
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CHAl RPERSON M LLER  Ckay.

MR KLINE: It really doesn't shed any
| i ght.

However, having said that, the Board,
| believe, under the law, is considered -- |I'm
sorry, is constrained to interpret the statute,
to the extent that it's anbi guous, and again, we
don't think it's anbi guous.

CHAl RPERSON M LLER  Ckay.

MR KLINE: But if it is, then it nust
be presuned, according to the case |aw, that
where the legislature used different | anguage to
treat a simlar subject, that they intended
sonet hing different.

So, | don't know, you know, we're
going to sit here and say is the D.C. Council
that smart or not that smart. That really
doesn't matter, because under the rul e of
statutory construction, we're suppose to presune
t hat when they use, and tal k about a simlar
subj ect, then they nmeant sonething different.

CHAI RPERSON M LLER.  Okay, how about

Neal R. Gross and Co., Inc.
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in other states? Do you know if they treat this
situation differently?

MR KLINE: Well, | can't say that |
catal og every other state, but the --

CHAI RPERSON M LLER:  Any ot her state?

MR, KLINE: -- difficulty is the
states that | amfamliar with, they are pretty
| i beral on-and-off |icenses, so it's not really
an issue.

| nmean, in Virginia, on-and-off
| i censes are allowed and preval ent and so, we
don't have that issue, and the sanme in Maryl and.

| nean, there are on-and-off |icenses everywhere,

and on-and-off, | use the termand sone of you
may or may not be familiar with it. It just
nmeans -- on-and-off nmeans for consunption on

prem ses and selling beverages for consunption
of f prem ses and we don't know the termthat much
here, because we don't have on and off |icenses.

CHAI RPERSON M LLER:  But you don't
nmean just selling off --

MR. KLINE: Except for grocery stores

Neal R. Gross and Co., Inc.
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and --

CHAI RPERSON M LLER  You don't nean
just selling off prem ses. W're talking about
ot her conpanies wines, right? W're not just
tal ki ng about -- or are we?

MR. KLINE: Right, but you asked ne --

CHAl RPERSON M LLER:  Ckay.

MR. KLINE: You asked nme -- | nean,
this -- our context is a little different because
we do have these restrictions against hol ding two
cl asses of |icenses.

CHAI RPERSON M LLER: Ri ght, okay.

MR. KLINE: So, we have a different
backdr op.

CHAl RPERSON M LLER:  Ckay.

MR. KLINE: \Wereas, Virginia and
Maryl and, which are the two states that | am
primarily famliar with --

CHAl RPERSON M LLER:  Yes.

MR KLINE: -- other than the
District, don't have these restrictions on on-

and-off, so, you don't have the backdrop where it

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

woul d even be an issue.

The only reason it becones an issue
here is because we have had traditionally, on-
prem se |icenses, off-prem ses |icenses, and the
two didn't neet up until the farmw ne tasting
room statute was passed, which | don't think
everything is, and then after that, the grocery
store on-and-off, and since then, we've had sone
ot her chi pping away around the edges.

W think that, you know, as | said,
the | anguage is clear. It says what it says,
and we think it could be error to construe the
pl ain meaning, or the plain | anguage of the
statute any other way.

CHAI RPERSON M LLER.  Okay, and then
when you said you checked the | egislative
hi story, so, | assune there is nothing there that
goes to |ike the policy behind each of these
types of establishnents that would --

MR. KLI NE: Unfortunately not, | nean,
we'd be happy to share it with the Board's

Counsel, | nean, we've -- |'ve reviewed it. |'ve

Neal R. Gross and Co., Inc.
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| ooked it, because certainly, it's an issue to
the extent, but I'"mgoing to rem nd the Board,
it's only an issue to the extent that the

| anguage i s anbi guous.

CHAI RPERSON M LLER  Ri ght.

MR. KLINE: The language is clear on
its face, and it's the Board's duty to construe
it, consistent with what it says in plain
English, and we think in plain English, it says
that you can sell -- you can also sell wne for
consunption off the prem ses, and we al so think
the use of the word 'al so' sends a clue, which is
again, different than the brew pub statute, that
it's broader than just selling what is
manuf act ur ed.

No restrictions in the statute at all,
that says you're limted to selling for off-
prem ses consunption, that which is manufactured
on the prem ses.

CHAl RPERSON M LLER  Ckay.

MR, KLINE: Now, |'m happy to take

guestions, but I don't want to | ose this.

Neal R. Gross and Co., Inc.
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It's also -- this is not frivol ous,
this is also part of your business plan, which is
why when we were contacted by the Agency and
asked, "But will you just agree, you won't sell
t hese other products?' No, we're not going to
agree to that. W think it says sonething
different and we want to -- you know, we want to
be heard on this issue.

MR FITZ: Can | chinme in real quick?

MR. KLI NE: Sure.

CHAI RPERSON M LLER  Yes, pl ease.

MR FITZ: At a brew pub, beer turns
over in a nonth. So, you have people comng to
your brew pub to buy your product, which you can
create a | ot of.

Ci der and wine takes six to 12 nonths.
So, in a 3,000 square foot facility, we'll have
our cider avail able naybe one out of every ten
days. So, we're going to have people com ng for
what we're naking, but we're not going to be able
to provide that quantity. It's not financially

vi abl e.

Neal R. Gross and Co., Inc.
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So, ny interest in selling other cider
to go is to put sonething in the hands of people
that are comng to see us, so that our project
woul d be financially viable.

CHAI RPERSON M LLER.  Okay, | guess |
have one nore question and then I'Il -- that was
going to be one of ny issues, about econom cally
vi abl e.

| don't know how many w ne pubs there
are nowin the District, whether there are --

t hey are succeedi ng econonmically or they' re not.
Do they need this kind of -- is your -- your
busi ness unique in a certain way? Ckay.

MR, FITZ: Absolutely.

CHAI RPERSON M LLER: Wiy is your
busi ness uni que, then say from other w ne pubs?

MR FITZ: Well, there aren't any w ne
pubs at the nonent, but nore specifically, we're
trying to produce cider.

CHAl RPERSON M LLER:  Ckay.

MR FITZ:. M interest is producing

cider. M product is six percent alcohol

Neal R. Gross and Co., Inc.
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conpared to 14 or 15 percent. So, |'m paying the
sane national and |ocal taxes and fees and
everything for a product that really doesn't have
a home. So, we're just calling it w ne.

But in order to nmake this product
that's different than what anybody el se is doing,
| can't afford to do it in the current |andscape.

CHAl RPERSON M LLER:  Ckay.

MR FITZ: Unless we were able to do
t hi s.

CHAI RPERSON M LLER:  kay, thank you.
Go ahead, M. Rodriguez.

MEMBER RODRI GUEZ: So, on your nenu,
do you advertise it as wine or cider?

MR FITZ: G der.

MEMBER RODRI GUEZ: Cider?

MR FITZ: Yes.

MEMBER RODRI GUEZ: Ckay.

MR FITZ: Cider is technically apple
wine. So, it wouldn't be disingenuous to call it
Wi ne.

MEMBER RODRI GUEZ:  Yes.

Neal R. Gross and Co., Inc.
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MR FITZ: But we will say cider.

MEMBER RODRIGUEZ: |I'mlearning. |'m
| ear ni ng, okay.

MR KLINE: | think we all are.

MR FITZ: It's a product that's very
traditional in this region. Until prohibition,
appl es grew everywhere and this was sonet hi ng
that was all through D.C. So, we're hoping to
bring it back.

MEMBER SHORT: |s that what they used
to call apple jack?

MR FITZ: Wat's that?

MEMBER SHORT: That's what they used
to call apple jack?

MR FITZ: | believe that apple jack
is a stronger product, and | don't think I'd be
allowed to make it because it's above 15 percent.
So, when you increase the al cohol to nmake a
spirit, which is also a very strong Anmerican
tradition, but it would exceed 15 percent and
we're not permtted in any way, to deal with

anything fromfruit, above 15 percent.
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MEMBER RODRI GUEZ:  Your generati on,
M. Short, apple jack.

MR FITZ: W would be able to serve
it on premse, | would think, within a nornmal CT
| i cense, but we absolutely would not be able to
sell it to go.

MR KLINE: O manufacture it.

CHAl RPERSON M LLER: Okay, M.

Al berti?

MEMBER ALBERTI: Yes, so, | just want
to pick up on your comrent that you can -- you
know, you'll have product to sell every 10 days,
but in between, you'll have other manufacturer's
product to sell on site, right?

MR. KLINE: On prem se, correct.

MEMBER ALBERTI: Right, right, well,
on prem se.

MR. KLINE: On prem se, yes.

MEMBER ALBERTI: On prem se?

MR, KLINE: Yes.

MEMBER ALBERTI: So, for ne, the issue

really is very sinply whether or not this |license

Neal R. Gross and Co., Inc.
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woul d allow us to sell -- soneone to sell a
product that they don't manufacture for off-
prem se consunpti on.

So, |I'mnot understanding, | don't
really see the contrast you nade with the brew
pubs, because the question is still -- that's
still the question for brew pubs in that
| egi sl ation, and how we interpret it.

That brew pub legislation is vague
t oo, whether or not you can sell soneone else's
product for off-prem se consunption, because in
t heory, a brew pub can have kegs of beer froma
vari ety of manufacturers. They don't have to be
the ones that they brew. They can bring in kegs
fromany manufacture and they could fill them
with -- they could fill the growers with other
manuf act urers beer.

So, to ne, the contrast -- to ne, it's
t he same issue.

MR KLINE: Well --

MEMBER ALBERTI: The issue boils down

to, can these licenses, both the brew pub and the

Neal R. Gross and Co., Inc.
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Wi ne pub, can they sell soneone el se's product
for off-prem se consunption?

MR, KLINE: Ckay.

MEMBER ALBERTI: That's really the
guesti on.

MR, KLINE: Ckay, | see your anbiguity
with the brew pubs, now that you raised it, and I
hadn't focused on it before. | think you're
right. | see your anbiguity with the brew pub.

But | don't see the sanme anbiguity
with the wine pub, because of the |anguage.

MEMBER ALBERTI: Ckay.

MR. KLINE: Because the | anguage
again, for the wine pub says, "May al so sell w ne
to patrons in sealed bottles or other closed
containers, for off-prem se consunption."

Not hing at all in that |anguage,
unli ke the grow er | anguage, that suggests in any
way, it's limted to that what's manufactured on
the premises. | mean, there is just nothing
there at all.

Whereas in the grow er | anguage, |
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agree with you, it's probably not clear, but it's
at | east anbiguous. In this case, we don't think
it's even anbi guous at all, because it doesn't
say. There isn't any hint that we're talking
about only what you nanufacture.

Just because the permt gives you the
authority to manufacture, this sentence relating
to sale for off-prem se consunption, has no
limting | anguage.

MEMBER ALBERTI : Thank you.

MR KLINE: It has to be clear.

CHAl RPERSON M LLER:  Any ot her
guestions? kay, anything else you want to add?

MR, KLINE: No, | think only that we
hope to the extent that this issue is -- the
Board thinks that this issue is clear, as | said,
that we'll be given sone gui dance.

CHAI RPERSON M LLER.  Ckay, you'll be
gi ven sone gui dance and what ?

MR KLINE: In other words --

CHAI RPERSON M LLER  You don't think

it's clear, like the way you're reading it?

Neal R. Gross and Co., Inc.

26

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

27

MR, KLINE: Right, if the Board
di sagrees --

CHAI RPERSON M LLER  Okay, yes,
absol utely.

MR, KLINE: -- with our position, that
it's clear on its face, we certainly would |ike
to know t hat sooner, rather than | ater.

CHAI RPERSON M LLER: Okay, | think we
woul d probably put it in a witten order.

Ckay, but so, thank you very nuch
That was very hel pf ul

MR. FITZ: Thank you.

CHAI RPERSON M LLER:  1'Il get back to
you soon.

MR, KLINE: Ckay, thank you.

(Wher eupon, the above-entitled natter
went off the record at 2:11 p.m)
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