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DI STRI CT OF COLUMBI A
+ + + + +

ALCOHCLI C BEVERAGE CONTROL BQARD
+ + + + +

VEETI NG
IN THE MATTER OF:
Krakatoa, Inc. t/a
Chi ef I ke's Manbo Room Show Cause
1723 Col unbi a Road, NwW Hear i ng

Retailer CT - ANC 1C
Li cense No. 17940
Case #12- C\MP-00393( a)

(Failed to Post in a

Conspi cuous Pl ace the Nane
of the Licensee, Substanti al
Change in Operation Wthout
Board Approval)

March 26, 2014

The Al coholic Beverage Control
Board net in the Al coholic Beverage Control
Heari ng Room Reeves Buil ding, 2000 14th
Street, N.W, Suite 400S, Washington, D.C.
20009, Chairperson Ruthanne M| er,
presi di ng.

PRESENT:

RUTHANNE M LLER, Chai rperson
NI CK ALBERTI, Menber

DONALD BROCKS, Menber

HERMAN JONES, Menber

M KE SI LVERSTEI N, Menber
HECTOR RODRI GUEZ, Menber
JAVES SHORT, Menber

ALSO PRESENT:
M CHAEL STERN, OAG
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P-ROGCEEDI-NGS
(11:10 a.m)
CHAI RPERSON M LLER:  Ckay. The
next case is Case No. 12-CWP-00393(a), Chief
| ke's Manbo Room | ocated at 1723 Col unbi a
Road, N. W, License No. 17940.
MR. STERN: M chael Stern
representing the District of Col unbia.
MR. KLINE: Andrew Kline on behalf
of the applicant.
MR JIRAKOWNC. M nane is Allan
Jirakowic. |I'mthe owner of Chief |ke's Manbo
Room
CHAI RPERSON M LLER:  Ckay. Any
prelimnary matters in this case?
MR. STERN. There are not.
CHAI RPERSON M LLER:  Al'l right.
So we are ready whenever the Governnent is
ready to give an opening statenent.
MR, STERN:  Yes.
CHAI RPERSON M LLER:  Ckay.

MR STERN: The Government's

Neal R Gross and Co., Inc.
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evidence wll show that on July 27, 2012, at
approximately 1:10 a.m, Investigators were in
the 1700 Bl ock of Col unbia Road, N. W, when

t hey observed patrons consum ng al coholic
beverages on the establishnment's sidewal k

caf e.

The Investigators went into the
establ i shnent, spoke with the ABC Manager
there and noticed that the ABC License was not
posted as required.

The I nvestigators asked the
manager to show themthe |icense and he pulled
it from behind several rows of bottles behind
t he bar.

In review of the voluntary
agreenent -- excuse ne. In reviewng the
license, the Investigators determ ned that the
si dewal k cafe was supposed to be cl osed at
1:00 a.m The voluntary agreenent was
I ncorporated into the |icense by order of the
Boar d.

At the conclusion of the case, we

Neal R Gross and Co., Inc.
202-234- 4433
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are going to ask that the establishnment be
found for failing to properly display their

| i cense under glass and post it conspicuously
and for failure to obtain Board approval
before a substantial change, that being use

after hours. That would be the Governnent's

case.
CHAl RPERSON M LLER  Ckay. M.
Kli ne?
MR KLINE: Yes. Good norning,
Board Menbers. First, | want to do sonething

| haven't done in a long tine and don't do
often enough and that is to thank all of you
for the tinme that you spend here every
Wednesday and your tinme on the Board.

In view ng that, you are charged
wth an inportant responsibility, which is to
hear cases such as this one and apply the |aw
to the facts. Now, what that nmeans is at the
concl usion of the evidence, rather than
| ooking at it and in your own mnd thinking

wel |, gee, they did sonething wong, we should

Neal R Gross and Co., Inc.
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punish them W have to |ook at the |aw and
see if there is a violation under the |aw or
regulation with which the |licensee has been
char ged.

That's not always so easy. | know
only one of you is an attorney and not that
attorneys are any smarter than anybody el se.
W are trained to think in a different way and
it would be like ne trying to solve an
engi neering problemor a statistical problem
or an econom cs problem and not really being
trained to doit. | could do it, but I would
have to focus on what the rubric is.

So I"'mgoing to ask at the
conclusion of the case that the Board keep
that in m nd.

In ternms of the evidence itself, |
woul d note that there are two charges, as M.
Stern indicated. One is failure to properly
and conspi cuously post the license. | don't
know that there is going to be nmuch dispute of

t he evidence about that, but at the concl usion

Neal R Gross and Co., Inc.
202-234- 4433
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of the case, we wll ask that this |licensee,
who you will note fromits record and wll be
part of the record, has never had a violation.

And certainly the Board is aware
of the history of the requirenent of warnings
t hat goes back five years yesterday, the 25th
of March of 2009.

And, secondly, wth respect to the
ot her charge, the charge is naking a
substanti al change w thout Board approval .
Now, that requires sonething nore than seeing
sonething different than what one normal ly
sees, but we will hear the evidence and we'll
make cl osing argunents wth respect to that
I ssue. Thank you.

MR. STERN: The District wll call
it's first wtness.

CHAl RPERSON M LLER:  Good nor ni ng.

MR, LAWSON: Good norni ng, Madam
Chair.
Wher eupon,

TYRONE LAWSON

Neal R Gross and Co., Inc.
202-234- 4433
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was called as a witness by Counsel for the
Governnent, and having been first duly sworn,
assunmed the w tness stand and was exam ned and
testified as foll ows:

CHAl RPERSON M LLER  Ckay. (Good
to see you.

DI RECT EXAM NATI ON

MR, STERN: Can you give us your
name, spelling your |ast nanme, please?

MR LAWSON: Tyrone Lawson, L-A-W
S-O N

MR, STERN:. Thank you. And, M.
Lawson, are you enpl oyed?

MR LAWSON:  Yes.

MR STERN. Wiere are you enpl oyed
ri ght now?

MR, LAWBON:. Wth the D strict of
Col unbi a Departnent of Consuner and Regul atory
Affairs.

MR, STERN:. Ckay. Going back to
July 27, 2012, were you enployed at that tine?

MR, LAWBON:  Yes.

Neal R Gross and Co., Inc.
202-234- 4433
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MR STERN. Were were you

enpl oyed t hen?

MR, LAWBON:. Wth the Al coholic
Beverage Regul ati on Adm ni stration as an
| nvesti gator.

MR STERN. And as part of your
duties on that date, did you becone famliar
wi th an establishnent known as Chief Ike's
Manbo Roonf

MR LAWSON:  Yes.

MR STERN:. Can you tell nme what
drew your attention to that establishnent?
How you becane i nvol ved?

MR, LAWBON. Well, specifically, |
was assigned to nonitor the Adans Morgan
Corridor, including 18th Street, Colunbia
Road. And Chief lke's had particularly becone
of interest to ny patrols because | had
noticed on a few occasions that there were
patrons that appeared to be consum ng
al coholic beverages in the sidewal k cafe after

t he approved -- the Board-approved hours.

Neal R Gross and Co., Inc.
202-234- 4433
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MR. STERN. |'msorry, were these

occasi ons before the 27th of July?

MR. LAWSON:. Yes, yes.

MR. STERN. kay. And --

MR. LAWBON: On sone occasions |
did enter the establishnent and speak to ABC
Manager regardi ng the violations.

MR. STERN:. Ckay. On the 27th what
happened?

MR. LAWBON: On the 27th, | was
actually -- | was training Investigator Brian
Mol |l oy and we visited the establishnent to
conduct a regul atory inspection.

MR. STERN:. Ckay. And tell ne
what happened.

MR. LAWSON. When we approached
the establishnent, we observed patrons that
were on the sidewal k cafe consum ng al coholic
bever ages.

MR. STERN. Wiat nmade you believe
t hey were al coholic beverages?

MR LAWSON: Because we saw beer

Neal R Gross and Co., Inc.
202-234- 4433
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bottles, bottles of beer and what appeared to
be m xed cocktails in glasses used to serve
and consune m xed cocktails.

MR STERN. Ckay. And about what
time was this?

MR. LAWSON: | don't have a
recol |l ection.

MR STERN: D d you wite a report
on this matter?

MR, LAWBON:. | believe
I nvestigator Molloy wote the report.

MR, STERN. We'll show you what is
in the record already, but 1'll have marked
Governnent's Exhibit No. 1 and ask you to take
a |l ook at that.

(Wher eupon, the docunent was

mar ked as Governnent Exhibit 1 for

I dentification.)

MR, KLINE: |'mgoing to object.
If the wwtness isn't famliar wth the report,
then I mean we can all read it, but | nean, if

he is going to do nothing nore than read it,

Neal R Gross and Co., Inc.
202-234- 4433
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| don't understand why it's proper for himto
be given the report toread it. W can all do
that. And the witness has indicated he didn't
wite it. Unless there is sone other
foundation for himto review the report and
testify about it, | believe it's inproper.

MR, STERN: First, as counsel
wel | - knows, you can use anything to refresh
your recollection. | can give hima pizza pie
and ask himif it refreshes his recollection
about what he did on a date 10 years before.
So | can sue it to refresh his recollection,
whet her he wote it or not.

Second, once he | ooks at it, |
believe he wll testify that he did wite
this.

CHAl RPERSON M LLER:.  Ckay.

(bj ection overrul ed.

MR STERN: Can you take a | ook at
this report?

MR LAWSON:  Yes.

MR, STERN: Can you take a | ook at

Neal R Gross and Co., Inc.
202-234- 4433
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the last page and tell ne if your signatures
appears on that?

MR LAWSON: Yes, this is ny
si gnat ure.

MR STERN: D d you wite that
report?

MR LAWSON:  Yes.

MR, STERN: Now, can you | ook at
the report and does it refresh your
recollection as to what tine it was when you
saw the patrons outside the establishnent?

CHAI RPERSON M LLER  I'm sorry,
your voi ce dropped.

MR, STERN: | said does it refresh
your recollection about what tine it was when
you first encountered patrons outside the
est abl i shnent ?

MR LAWSON: Yes. 1:10 a.m

MR. STERN: Now, on these previous
occasi ons when you stopped by and you saw
patrons outside, were they -- what tines,

approxi mately? Wre they before or after the

Neal R Gross and Co., Inc.
202-234- 4433
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establishnent was all owed to have patrons?

MR, LAWBON. It was after, because
| spoke to the nmanagers on duty and the
security and as soon as | spoke to the
managers on duty, nost of the time | entered
the establishnment the ABC Manager on duty was
performng as the disc jockey or he was
playing nusic. So | had to get his attention
fromthe disc jockey booth. And once |
I nformed hi mabout the violation and warned
hi m about the violation, he had his security
peopl e clear the people fromthe sidewal k cafe
and tell themor take -- well, not necessarily
take the drinks fromthem but tell themthat
they had to reenter the establishnment to
consune the al cohol .

MR, STERN. And did that happen
only one tine?

MR LAWSON: No, | actually told
t hem probably about two tines, at |east.

MR. STERN: Okay. And then that

was before this date?

Neal R Gross and Co., Inc.
202-234- 4433
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MR LAWSON:  Yes.

MR STERN. Ckay. Now, on this
dat e, what happened when you went in the
establishnent, first of all?

MR, LAWBON: | entered the

establ i shnent and asked to see the ABC Manager

or owner.
MR, STERN:. Ckay. And did you?
MR LAWSBON:  Yes.
MR, STERN: And what happened?
MR LAWSON: And | spoke to Ryan,
a M. Ryan.

MR STERN: Ckay.

MR LAWSON: And he, if | vaguely
remenber, is not the sanme ABC Manager that was
t he di sc jockey.

MR, STERN: Al right. Ckay.

MR, LAWBON: But | infornmed him
that we were there to conduct a regul atory
I nspection and | asked to see the ABC License,
hi s ABC License, his ABC Manager's License and

to show a copy of the voluntary agreenent.

Neal R Gross and Co., Inc.
202-234- 4433
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MR STERN. And did you notice

where the |icense was?

MR, LAWBON: | noticed where he
went to get the license.

MR. STERN:  Yes.

MR. LAWBON: The board that it was
posted on behi nd the bar.

MR STERN. Ckay. Could you see
it fromwhere you were standi ng?

MR, LAWSON:  No.

MR STERN: Could you see it from
generally within the bar?

MR, LAWBON:. No. We couldn't -- |
couldn't even see it when he put the board on
the table on the bar. So I asked himwhere it
was and he -- | think there was maybe a part
of it, a portion of it shown where you could
see the outline. And | asked himto display
the license. And he had to take the board
apart to get to other papers that was in front
of it torenove it to display the |license.

MR. STERN:  Ckay.

Neal R Gross and Co., Inc.
202-234- 4433
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MR, LAWBON: |I'mjust -- this is a

whi |l e ago, so --

MR STERN. Right, no, | do --

MR, LAWBON. -- | do renenber this
activity, but --

MR, STERN: Now, can you tell us
how -- if you determ ned that when -- well, if
you det erm ned when patrons were supposed to
be of f the sidewal k cafe?

MR LAWSON: | don't know exactly
off the top of ny head when their voluntary
agreenent -- | know that it was --

MR, STERN: No. First, how did
you determne what tine it would be?

MR, LAWSON: It would be on the
i cense.

MR, STERN. Ckay. D d you have an
opportunity to look at the voluntary
agreenent ?

MR LAWSON: Yes. | was very
famliar with the voluntary agreenent in terns

of the hours of sidewal k cafe, the approved-

Neal R Gross and Co., Inc.
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hours of the sidewal k cafe operati on.

MR STERN: [I'mgoing to ask you
to look again in Exhibit 1 and tell nme whet her
the voluntary agreenent, which is there, is
the voluntary agreenent you are tal king about.

MR, LAWBON: Yes, this is the
vol untary agreenent.

MR, STERN: Thank you. And go to
Section 2 of the voluntary agreenent. Does
that indicate what tines the sidewal k cafe was
all onwed to stay open?

MR LAWSON:  Yes.

MR, STERN: And what tine is that?

MR. LAWSON: |t says the sidewal k
cafe shall close at 1:00 a.m Sunday through
Friday and shall close at 2:00 a.m Saturday.

MR, STERN: And this was a Friday?

MR LAWSON:  Yes.

MR, STERN:  Now, in your review of
the record for doing this report, did you
determne if the Board had adopted that

vol untary agreenent as order of the Board?

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 18
MR LAWSON:  Yes.

MR STERN: And was that to becone
part of their |icense?

MR LAWSON:  Yes.

MR STERN:. Did you |ook to see
whet her there was any request to deviate from
that tinme from-- by the establishnent?

MR LAWSON:  Yes.

MR, STERN: And was there?

MR, LAWBON: You sai d devi ate?

MR, STERN. Make -- was there any
request by the establishnent in the records
when you were --

MR, LAWSON:  No.

MR, STERN:. -- there for themto
expand the tine?

MR, LAWSON:  No.

MR, STERN: About how many peopl e
wer e outside?

MR, LAWBON. | don't recall.

MR. STERN:  Ckay.

MR LAWSON: I think |I nentioned

Neal R Gross and Co., Inc.
202-234- 4433
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how many. | nmay have taken pictures.

MR STERN. Ckay. Well, |ook at
the Exhibit 1 again and tell ne whether or not
there are -- if it refreshes your recollection
as to whether there were pictures.

CHAI RPERSON M LLER  I'm sorry,
your voi ce dropped agai n.

MR, STERN: | said whether it
refreshes your recollection whether or not he
t ook any pictures.

CHAl RPERSON M LLER:  Ckay.

MR LAWSON:  Yes.

MR STERN. Ckay. And are those
pi ctures attached to the report?

MR LAWSON:  Yes.

MR STERN: Can you tell us by
going through themone at a tinme, the first
one up, what it depicts?

MR, LAWBON. Well, the first
picture, Exhibit 3, it displays patrons that
were on the sidewal k cafe consum ng al coholic

beverages. It's not a very good picture, but

Neal R Gross and Co., Inc.
202-234- 4433
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you can see there are several people in the
phot ograph on the -- to the right and to the
| eft of the door. And those were -- this was
a picture that | took as evidence of the
consunption of al coholic beverages on the
si dewal k cafe after hours.

MR STERN. | would --

MR, LAWBON: Well, actually, I'm
sorry.

CHAI RPERSON M LLER:  Can you --

MR, LAWSBON: | nvestigator Ml oy--

CHAl RPERSON M LLER:  |'m sorry.
Can you identify what picture you are |ooking
at ?

MR LAWSON: Exhibit 3.

CHAl RPERSON M LLER  Exhibit 3 to
the --

MR, LAWBON: Yes, mm'am

CHAI RPERSON M LLER - -
I nvesti gati on?

MR, LAWBON. The first photograph.

CHAI RPERSON M LLER:  Ckay.

Neal R Gross and Co., Inc.
202-234- 4433
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MR, LAWSON: Actually, | had

I nvestigator Ml |l oy take the picture of the
patrons that were on the sidewal k cafe
consum ng al coholic beverages as we approached
the establishnent.

CHAl RPERSON M LLER:  Coul d you
hol d that up?

MR, KLINE: And that's what

exhi bit?

CHAI RPERSON M LLER  Ckay. That
s --

MR, STERN: Exhibit of the --

MR, LAWSON: Well, Exhibit 3 of
the report. I'msorry. | don't know what
the --

CHAI RPERSON M LLER  Qur's is
Exhibit 2. Qur's is Exhibit 2.

MR, LAWSON:  Yeah.

CHAI RPERSON M LLER  But - -

MR, LAWBON: Yeah, | don't know
what the OAG s exhi bit nunber of -- but

Exhibit 3 of the investigative report.

Neal R Gross and Co., Inc.
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CHAI RPERSON M LLER  Ckay. So at

| east we are | ooking at the sane picture, at
| east. Ckay.

MR. KLINE: You're |ooking at
this?

CHAl RPERSON M LLER  Yes.

MR. STERN. It will be part of
Exhibit 1, which --

CHAI RPERSON M LLER:  Qur Exhi bit
2. Does your's say Exhibit 2?

MR. KLINE: Yes, it says Exhibit

CHAI RPERSON M LLER  Ckay.

MEMBER ALBERTI: M. Stern, our's
is |abel ed Exhibit 2 in the reports that we
have before us.

MR. LAWSON: Ri ght.

MR. STERN. Well --

CHAl RPERSON M LLER:  Attached to
t he case report.

MR. STERN. COkay. In the report

that | have, Exhibit 2 is | abel ed the

Neal R Gross and Co., Inc.
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regul atory inspection. And Exhibit 1 is the

Certificate of Occupancy. But it's the first
pi cture.

MR LAWSON:  Yes.

MEMBER ALBERTI: He is under oath.

CHAl RPERSON M LLER  Yes, the
first picture.

MR. STERN: And the second
pi cture, what was that?

MR. LAWSON: This is a photograph
of the board that the |license was | ocated or
the ABC -- their licenses were | ocated,
busi ness license and Certificate of Occupancy
and so forth.

MR, STERN: And that was taken
when?

MR, LAWSON: On --

MR STERN: In the sequence of
events, when was it taken?

MR, LAWBON: Once we entered the
est abl i shnent .

MR. STERN:. Was this taken after

Neal R Gross and Co., Inc.
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the board -- you said the board was taken down
in order to showit to you or was -- there
was - -

MR. LAWSON: No, that was where it
was.

MR. STERN:  Ckay.

MR, LAWBON: It was in the -- |
think | stopped himand said hang on before he
got the board.

MR. STERN:  Ckay.

MR, LAWBON. Took it down.

MR STERN:. And the next picture
woul d be Picture 3. Wat's that picture?

MR, LAWBON: |I'mnot sure if this
Is a picture of the -- | believe this is once
he took the board down and noved it.

MR, STERN: Also of the |icense?

MR LAWSON:  Yes.

MR. STERN:  Ckay.

MR LAWSON: Yes, they were -- the
pi ctures were nuch better. | don't know what

happened.

Neal R Gross and Co., Inc.
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MR STERN:. And the last picture

in the set, can you tell ne what that is?

MR, LAWBON. Yes. That was a
picture of the location of the board that was
behind the bottles of al coholic beverages
behi nd the bar.

MR STERN. And that --

MR, LAWBON. Wiere the |license was
| ocat ed, the board.

MR, STERN. That was before you
approached them and asked themto -- that's
where the |icense was | ocated before you
approached and asked --

MR LAWSON: No. | think | asked
himto put it back where it was.

MR STERN. So you could take a
pi cture?

MR, LAWBON:. Yes, so | could take
a picture.

MR, STERN: Ckay. | believe it's
al ready part of the record, because it's part

of the report, but was renoved, Exhibit 1, in

Neal R Gross and Co., Inc.
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its entirety, which is the report.

CHAl RPERSON M LLER  Wiich is the
case report.

MR, STERN:  Yes.

CHAl RPERSON M LLER. D d you want
to call it Governnent's Exhibit 17?

MR, STERN: CGovernnent's Exhi bit
1, yes.

CHAl RPERSON M LLER:  Ckay.
nmean, yes, it's in the record. There is no
objection, is there, M. Kline? |Is there to
the case report going in?

MR, KLINE: No. Thank you.

CHAl RPERSON M LLER:  Ckay.

(Wher eupon, the docunent marked as

Governnment Exhibit 1 was received

I n evidence.)

MR, STERN: That's all | have.
Thank you.

CROSS- EXAM NATI ON
MR, KLINE: Investigator, so you

were there on a Friday ni ght/ Saturday norning,

Neal R Gross and Co., Inc.
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correct?

MR LAWSON:  Yes.

MR KLINE: Al right. So you got
there Friday night and this was Saturday
nmorning that this occurred?

MR, LAWSON: Yes, 1:00 Saturday
nor ni ng.

MR, KLINE: Ckay. And you, |
think, testified that this was quite a while
ago, correct?

MR LAWSON:  Yes.

MR KLINE: In fact, a year and a
hal f, two years ago?

MR, LAWSON:  Um hum

MR, KLINE: Yes?

MR LAWSON:  Yes.

MR, KLINE: And you have testified
concerning the report, correct?

MR LAWSON:  Yes.

MR KLINE: The report is accurate
interns of the events concerning this

vi ol ati on?

Neal R Gross and Co., Inc.
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MR LAWSON:  Yes.

MR KLINE: The report is conplete
with respect to the events concerning this
vi ol ati on?

MR, LAWSON: Yes, to ny
recol | ection.

MR, KLINE: Ckay. And in ternms of
the -- and you testified that the nmanager that
you dealt with this night was different than
t he previous manager, this M. Ryan?

MR LAWSON:  Yes.

MR, KLINE: What was the nane of
t he previous manager that you indicated that
you dealt w th?

MR, LAWBON. | don't recall. If |
heard his nane again, | probably would. |
believe there were three different ABC
Managers that | dealt wth at Chief |ke's.

MR, KLINE: Al right. Turning
your attention to Exhibit 2 --

MR, LAWBON: | don't have it.

MR KLINE: -- to the report. You

Neal R Gross and Co., Inc.
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don't have it?

MR, LAWSON: Ckay.

MR, KLINE: Can you tell ne how
many people are on the -- allegedly on the
si dewal k cafe area, based on that exhibit?

MR, LAWSON:  No.

MR KLINE: Can you --

MR LAWSON: | can tell you how

many | see or how many appear, but based --

t hi s photograph does not showne -- it is not
a very good photograph of -- or copy, a very
good copy of the photograph that |I -- the

ori gi nal phot ographs were a | ot nore clear.

MR, KLINE: This is the photograph
that's in evidence today. M. Mller, is that
correct?

CHAI RPERSON M LLER:  Yes.

MR KLINE: Okay.

MR, LAWSON:  Um hum

MR, KLINE: Can you tell fromthat
phot ograph whether that is even the interior

or the exterior of the establishment?

Neal R Gross and Co., Inc.
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MR LAWSON. Yes. |It's the

exterior.

MR, KLINE: That's the exterior?
And based on a review of that photograph you
know t hat how exactly?

MR, LAWBON. It was outside. No.
Yes, this was taken outside the door and the
establishnent is in the background.

MR KLINE: Now, you observed the
frame where the |icenses were contained?

MR LAWSON:  Yes.

MR, KLINE: Al right. And it's
visible, isn't it, in Exhibit 3? You don't
have Exhibit 3. [|'msorry.

MR LAWSON:  Yes.

MR, KLINE: Al right. And it's
clear fromthe photo and it was cl ear when you
were there that night that that was a frane
containing licenses? |1s that correct?

MR LAWSON: Um hum vyes, that's
correct.

MR, KLINE: Al right. And in

Neal R Gross and Co., Inc.
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fact, the ABC License was in this frane,
wasn't it?

MR, LAWBON. That's correct.

MR, KLINE: Al right. And this
frame had glass on the front of it, didn't it?

MR, LAWBON: | don't know if it
was gl ass or plastic, but it was covered.

MR, KLINE: Ckay. So it was
covered in accordance with the requirenents of
the regul ation, correct?

MR, LAWSBON: Yes, it was. Well --

MEMBER JONES: Yes or no? Just
answer the question.

MR, LAWBON: It wasn't visibly
posted, but it was in a glass frane.

MR KLINE: The question was
whet her it was -- whether there was gl ass, or
as you indicated perhaps plastic, over the
front of the frane?

MR LAWSON:  Yes.

MR, KLINE: Al right. And the

frame, | think you have indicated, was

Neal R Gross and Co., Inc.
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conspi cuous and you can see it in this
pi cture, correct?

MR. LAWBON: You can see the frame
behind the bottles that was -- yes.

MR, KLINE: Al right. Geat. |
don't have anything further. Thank you.

CHAl RPERSON M LLER Ckay. Board
guestions? Yes, M. Alberti?

MEMBER ALBERTI: | nvesti gator,
good norni ng.

MR, LAWSON: Good norning, M.

Al berti .

MEMBER ALBERTI: Good to see you.
You said that the frame was visible behind the
bottles. That was your |ast statenent. |Is
that correct?

MR, LAWSON: Yes, you could see
the frame. You could see the franme. You
could see that there was a franme that appeared
to have |icenses.

MEMBER ALBERTI: So what do you

mean by behind the bottles? Can you descri be?

Neal R Gross and Co., Inc.
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Can you tell nme a little bit what that neans,
behi nd the bottles?

MR, LAWBON. There was -- their
stack, the bottles that were on top of the
shelf in the bar.

MEMBER ALBERTI: Um hum

MR, LAWBON. And the franme was
| ayi ng behind the stack of the bottles.

MEMBER ALBERTI : Ckay.

MR LAWSON: And you coul d see
enough of the frame, the top of the frane
where you could tell that there was a frane,
a license board, if you wll.

MEMBER ALBERTI: Were any of the
i censes or docunents, any of the docunents
wthin that frane obscured by bottl es?

MR, LAWSON: Yeah. Well, yes, all
of them were

MEMBER ALBERTI: So --

MR, LAWBON. All of themwere
obscur ed.

MEMBER ALBERTI: -- were there any

Neal R Gross and Co., Inc.
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docunents in there that you could easily see?

MR, LAWBON:. No. Only -- the only
way that | could tell, honestly, is because of
my famliarity with the kind of Iicenses that
were there, business license and Certificate
of Occupancy. | know what they | ook |ike. So
I knew fromthe i mages beyond the bottl es what
t hey were.

MEMBER ALBERTI: What do you nean
beyond the bottl es?

MR, LAWBON. Well, if, for
exanple, the outline of the ABRA License, the
trimaround the ABRA License, | could just see
that and know it's an ABRA License.

MEMBER ALBERTI: Ckay. |If the
bottl es had an obscured -- if there were no
bottles obscuring that franme or any of the
licenses in that frame --

MR, LAWSON:  Um hum

MEMBER ALBERTI: -- would you have
been able to read the ABRA License in its

entirety unobstructed?

Neal R Gross and Co., Inc.
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MR, LAWSON:  No.

MEMBER ALBERTI: Ckay. And why is
t hat ?

MR. LAWSON: Because it was
covered by -- partially covered by ot her
docunents in front of it, on top of it.

MEMBER ALBERTI: Ckay. Thank you.
| have no further questions.

CHAl RPERSON M LLER  Oh, wait a
second. M. Brooks?

MEMBER BROCKS: Yes. Thank you,
Madam Chair. |nvestigator Lawson?

MR LAWSON:  Yes.

COURT REPORTER: Coul d you turn on
your m crophone, please?

MEMBER BROOKS: |Is that better?

COURT REPORTER: Yes, thank you.

MEMBER BROOKS: Ckay. You spoke
wi th the ABC Manager, M chael Ryan?

MR LAWSON:  Yes.

MEMBER BROCOKS: And what did you

tell him about the outside patio for seating,

Neal R Gross and Co., Inc.
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at the tinme?

MR, LAWBON: | don't -- | recall
that | spoke to himin regards to -- this was
anot her occasion that | canme in there to have
to tell them about the after hours sidewal k
cafe use. And | asked them-- | said that--
| asked them for the voluntary agreenent to
show t hem agai n what the hours of operation
for the -- in the voluntary agreenent and |
bel i eve on the |icense.

And it was sone tinme during the
I nspection of the license that | had the
di scussion with them

MEMBER BROCKS: Ckay.

Approxi mately, what tine was this?

MR LAWSON: |t was probably about
1: 15 in the norning.

MEMBER BROCKS: And how many
peopl e did you observe on the sidewal k cafe?

MR, LAWBON. | don't renenber how
many exactly that | observed from-- unl ess

indicated it in ny report.
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MEMBER BROCKS: Gkay. And did you

observe them wi th al coholic beverages on their
tables in front of themor --

MR, LAWBON:  Yes.

MEMBER BROCKS: -- consum ng
al cohol ?

MR LAWSON: | think they had them
in their hands. They were -- again, as |
recall, there were people holding glasses and

havi ng conversati ons.

MEMBER BROCOKS: And what was M.
Ryan's response to you after you brought this
to his attention about the after hours?

MR LAWSON: They went and cl eared
the people fromthe -- he talked to, | guess,
his security people they had and had started
clearing the sidewal k cafe.

MEMBER BROOKS: So they did that
I mredi atel y?

MR LAWSON: Yes, | would say it
was i medi ately.

MEMBER BROOKS: (Okay. Thank you,

Neal R Gross and Co., Inc.
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Madam Chai r.

CHAl RPERSON M LLER  Ckay. M.
Rodri guez?

MEMBER RODRI GUEZ: Yes. (ood
nmorni ng | nvestigator Lawson. How are you?
I"'mreferring to Exhibit No. 3 here, which,
you know, | have a hard tine seeing, but | can
make it out. In terms of the bottles that
were in front of the |license, right?

MR LAWSON:  Yes.

MEMBER RODRI GUEZ: Were those
bottles partially used or were they full?

MR, LAWBON. | don't recall. You
nmean if they had --

MEMBER RODRI GUEZ: Liquor in them

MR, LAWBON: They had liquor in
them How nmuch, | don't recall

MEMBER RODRI GUEZ: Fromthe
picture | see that they were partially used,
that those bottles nay have been used.

MR LAWSON: That may be. | don't

have the picture in front of me. |'msorry.

Neal R Gross and Co., Inc.
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MEMBER RODRI GUEZ: Ckay. |f they

were partially used, fromwhat | see here,
sonebody can correct ne, would you say that
that woul d be an advertent -- inadvertent

pl acenent of the bottles or would you say that
those bottles had been placed there for a
whi | e?

MR LAWSON: No, | would say it
woul d be an inadvertent. That they
consistently take the bottles to use them for
maki ng al coholi c beverages and repl ace them

MEMBER RODRI GUEZ: So | gat her
then that that could have been an inadvertent
pl acement of bottles in the restaurant
busi ness and not possibly an intentional
obscuring of the |icense?

MR LAWSON: Well, as | understand
your question, | think the problemis that
because they were all lined up stacked next to
each other. An advertent to nme would nean
that if it is |like one or two bottles that

were kind of placed and it wasn't a row of
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themthat was intentionally put there as
st or age.

MEMBER RODRI GUEZ: Ri ght.

MR LAWSON. So if they were just
accidentally putting themup there for the
nmonment, | can't see it being a whole row of
them maybe one or two, yes. But the way they
were stocked, | would have to say that it was
I ntentional .

MEMBER RODRI GUEZ: So woul d you
say that that was an intentional placenent or
that it was an inadvertent?

MR LAWSON: | would say it's an
I ntentional placenent based on the description
as | recall the photograph and that the
bottles were |lined up al ong side each other.

MEMBER RODRI GUEZ: | have no nore
guestions, at this tine.

CHAI RPERSON M LLER  Yes, M.
Short ?

MEMBER SHORT: Yes. (Good norni ng,

I nvestigator. The |aw statute about placenent

Neal R Gross and Co., Inc.
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of licenses --

MR LAWSON:  Yes.

MEMBER SHORT: -- supposed to be
in a clear and unobstructed view of the
publ i c.

MR, LAWBON. As | recall, the | aw
thinks that it nust be conspicuously displayed
on the prem ses. And by conspicuously it
means what we always told |licensees, that
meant for the public to view not for your
enpl oyees, not for you, but for the public
view ng of the |icense.

MR, KLINE: Objection. | ask that
it be stricken. [It's a legal conclusion in
terms of what it nmeans. That's for the Board
to determ ne what it nmeans, not for the
W tness to determ ne.

CHAl RPERSON M LLER  Ckay. |I''m
not going to strike it. | nmean, he was
answering, being responsive to a Board
Menber's question, but | also think there is

alittle leeway in that Investigators have to
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interpret the lawa little bit when they go

out as well. So go ahead, it's not stricken.

Anything else, M. Short?

MEMBER SHORT: No, thank you very
much.

CHAl RPERSON M LLER:  Any ot her
guestions? | have just a couple, M. Lawson.

MR, LAWBON: Yes, mm'am

CHAl RPERSON M LLER:  All right.
t hi nk you nade reference to previous visits to
this establishnent.

MR, LAWBON: Yes, mm'am

CHAl RPERSON M LLER. Ckay. D d
you ever check on the posting of the |icense
I n another visit?

MR, LAWBON: No, ma'am No,
am
CHAl RPERSON M LLER. Ckay. And

one ot her question. | think you nade
reference to sone type of cocktail glass that
you knew. You saw beer, | think, and then --

MR LAWSON: | think nmaybe a beer

Neal R Gross and Co., Inc.
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bottle or two and the cocktail glasses |'m
referring to are the short gobblers that are
usual ly used for m xed cocktails.

CHAI RPERSON M LLER:  Are they only
used for al coholic beverages?

MR. LAWSON: No, no, | wouldn't
say that.

CHAl RPERSON M LLER  Ckay. kay.
Any foll owup on Board questions?

MR, KLINE: | don't have anyt hi ng.

MR, STERN:  Nothing at this --

CHAl RPERSON M LLER:  Ch, one nore
question. |'msorry.

MEMBER RODRI GUEZ:  Yes.
I nvestigator, did you find that the personnel
fromthe establishnment were cooperative with
you Wi th your questions, wth your concerns?

MR LAWSON: Yes, | would say they
wer e cooperati ve.

MEMBER RODRI GUEZ: They were
cooperative?

MR, LAWSON. And they were

Neal R Gross and Co., Inc.
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responsi ve.

MEMBER RODRI GUEZ: They answered
your questions?

MR LAWSON:  Yes.

MEMBER RODRI GUEZ: Thank you.

CHAl RPERSON M LLER. | have one
ot her questi on.

MR LAWSON:  Yes.

CHAIl RPERSON M LLER Did you do a
foll owup check on the posting?

MR, LAWBON: | believe | did at a
| ater date enter the establishnment through --
to issue an, | think it was, extended holiday,
extended hour notice and |I did, at that point,
observe that the |icense was posted.

CHAl RPERSON M LLER  And was it
conspi cuously posted, at that point?

MR, LAWBON. As | recall

CHAl RPERSON M LLER  Ckay. Any
ot her Board questions? Ckay. Thank you very
much.

MR. STERN: The Gover nnent woul d

Neal R Gross and Co., Inc.
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ask the Board to take judicial notice that
July 2012, July 27, 2012 at 1:00 a.m is a
Friday night. And | have a copy of the

cal endar here. The Board can take judici al
notice of that.

CHAl RPERSON M LLER | --

MR KLINE: | don't have any
objection to notice of the cal endar, but that
doesn't -- well, we wll argue the w tness'
testinony. That's fine.

MR STERN: Unfortunately, | can't
bring it out here.

CHAl RPERSON M LLER  What are you
show ng the Board?

MR STERN: The July 27, 2012,
1:10 a.m

CHAl RPERSON M LLER  Oh.

MR STERN:. |Is a Friday.

MR KLINE: | would dispute that
1:10 a.m is on the cal endar.

MR STERN: No, but --

CHAI RPERSON M LLER:  Ri ght.

Neal R Gross and Co., Inc.
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CHAI RPERSON
MR KLI NE:
CHAI RPERSON
t hi nk we can conti nue.
MR KLI NE:
-- It's not an issue.
MR, STERN:
CHAI RPERSON

You're stipulating July

Page 46

-- the entire day is

Correct.

From 12: 00 a.m to --

W will stipulate that
MLLER  Ckay.

-- is a Friday.
MLLER  Ckay. |

O 2012. There is not
Ckay.

MLLER  July 27.

27th is a Friday?

MR KLINE: Yes, |I'lIl stipulate to
that, but --

CHAI RPERSON M LLER:  Ckay. But
not the hour. Ckay. Al right.

MR KLINE: I'mdifficult, but not
that difficult.

MR, STERN:. Ckay. Thank you.

Neal R Gross and Co., Inc.
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That's all the questions | have.

CHAl RPERSON M LLER  Ckay. Thank
you very nuch

MR. LAWSON:  You're wel cone.

MR, STERN: Thank you.

(Wher eupon, w tness was excused.)

CHAl RPERSON M LLER  Ckay. M.
Kli ne?

MR, KLINE: The Governnent rests?

MR. STERN:  Yes.

MR, KLINE: We wll nove to
di sm ss Charge 2. The clear testinony of the
W tness was that he was there Friday night and
Saturday norning. And it is true the 27th is
a Friday. The 28th would have been Sat urday.
But the wi tnesses testinony establishes that
he was there, Friday night and Saturday
nor ni ng.

Now, the agreenment, which is
what's in evidence at this point wth respect
to the hours, says that the sidewal k cafe

shall close at 2:00 a.m on Saturday. So

Neal R Gross and Co., Inc.
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i ndeed, based on the w tness' testinony when
he observed patrons in the sidewal k cafe area
at 1:10 a.m, it was not Friday. It was

Sat urday, according to the wtnesses very

cl ear unanbi guous testinmony in terns of when
he was there, which was Friday ni ght and
Sat ur day nor ni ng.

So under the circunstances, there
isn't even a prima facie case that the
| i censee was operating beyond the hours
aut hori zed by the voluntary agreenent, which
is the only thing that is in evidence with
respect to its ability to operate sidewal k
cafe during certain hours.

So we woul d nove that that charge
be di sm ssed.

MR. STERN. If | may, there is
actually two reasons that's incorrect. The
first is that there isn't -- that isn't the
only evidence there is. There is the case
report. The case report says clearly and

unanbi guously that it was Friday at 1:10 a.m

Neal R Gross and Co., Inc.
202-234- 4433




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 49

Friday at 1:10 a.m as has been
graci ously conceded was a Friday. The w tness
may well have been wong. So the question
becomes do we take his recollection today of
what happened two years ago or do we take his
recoll ection which was witten down by him
what, not nore than a couple of nonths --
excuse nme, | can actually give you the exact
date, approxinmately, less than a nonth after
the events actually occurred.

There is conflicting evidence when
| ooki ng at both those things, but on the
whol e, | think the weight of the evidence
shows that this occurred on a Friday at 1:10
p. m

So the second part of that is the
voluntary agreenent says that on the date --
basically says that, and | think should be
I nterpreted as neani ng, on the days you are
open, Sunday, Monday, Tuesday, Wednesday,
Thursday and Friday, you nust close by 1:00

a.m

Neal R Gross and Co., Inc.
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So even if the Board found that
this occurred at 1:00 a.m on Saturday, this
was the day they were open. They didn't cl ose
at 12: 00 m dni ght and then reopen and then
make the m stake. This was the day they were
open on Friday. They didn't close by 1:00
a.m

So | think under either
Interpretation, there is no cause for
dismssal. |In fact the Governnent has proven
t hat case.

CHAl RPERSON M LLER:  Ckay.

Anyt hi ng el se?

MR, KLINE: |'m |l ooking at the
voluntary agreenent. | have it in front of
me. It's an exhibit to the report. It says

shall close at 1:00 Sunday through Friday,
shall close at 2:00 a.m Saturday. It doesn't
say anything about the day that you are open.
It seens to reference the day. Again, it's
anbi guous, but | nean it's the Governnent's

burden to prove that this licensee was in
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vi ol ati on.

And t he CGovernnent's argumnent
rai ses another issue. | nmean, we have what is
I n essence hearsay, which is |liberally
accepted in adm nistrative proceedi ngs.
However, we had a live witness who testifi ed.
And the live witness testified that he was
t here Friday ni ght/ Saturday norning.

So his testinony nmust necessarily
be given. He didn't say he didn't renenber.
That's what he said. So his testinony nust
necessarily be given greater weight than the
hearsay testinony represented by the report.
And | suspect that given the way these things
go, yeah, he was there Friday night/ Saturday
norning. | think it would have been a bigger
deal if he woul d have been there Thursday
ni ght/ Fri day nor ni ng.

So |l just think it is -- there is
no reason to believe that he was there any
other tine other than Friday night/ Saturday

norni ng, which is what he testified to, and
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gi ven the | anguage of the agreenent, which is
the only thing that has been tendered in this
case with respect to the perm ssible hours,
the licensee is not in violation. And that
charge shoul d be di sm ssed.

CHAl RPERSON M LLER: Ckay. So we
hear your argunments. | don't suggest -- |
think that we should break and go consi der
this issue, unless -- is there nore of your
case that --

MR. KLINE: Well, that depends on
how the Board rules on the notion. | nean,
our position is that the Governnment has not
met their prima facie case. Therefore, there
is no reason for the respondent, the |icensee
to go forward. |If the Governnment has sone
proven facts that give rise to a violation
whi ch is what our argunent is, then there is
no need for us to put on anything further, if
we were going to do so.

So we are asking that the Mtion

to Dism ss be ruled on, so we can determ ne
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whet her we shoul d put on ot her evidence or
not .

CHAl RPERSON M LLER:  Ckay.

MR, STERN: Just for the Board's
I nformation, whether or not to rule on the
nmotion is wthin the discretion of the Board.
Whet her you -- you may rule on it now. You
may defer ruling. You may defer ruling until
after the case is conpleted.

So an attenpt to avoid putting
addi tional information on by the respondent is
m spl aced. He can put on other information if
he wants to or not. |t depends on what the
Board wants to do. It's with the
adm ni stration of the Board.

MEMBER ALBERTI: Madam Chair,
actually, | agree with M. Stern. | would
think it would be nost efficient for us just
to proceed with the defendant's case, at this
point, and rule on the notion | ater when we
consider the entire case.

CHAl RPERSON M LLER:  Any ot her

Neal R Gross and Co., Inc.
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comments on that?

MEMBER BROCKS: | agree with that,
Madam Chai r.

CHAl RPERSON M LLER:  Ckay.

MEMBER RODRI GUEZ: | do, too.

CHAI RPERSON M LLER:  Ckay.

woul d be inclined as well. Not to mnimze
the argunent, | think, it's an inportant
argunent that we will look at first, you know,

before we get to any other evidence that you
put on. But | think it would work best for
the Board's efficiency in the case to continue
forward.

MR, KLINE: So the Board is
deferring ruling on the Motion to Di sm ss?

CHAI RPERSON M LLER:  Yes.

MR KLINE: W are going to rest
and nmake cl osing argunent after the Governnent
does.

CHAl RPERSON M LLER:  Ckay.

MR. STERN: The Gover nnent

bel i eves that we have proven both of our --

Neal R Gross and Co., Inc.
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the charges. As to the first charge, the

rel evant phrase in the statute, which the
Board nust interpret, is conspicuously. |
thi nk both sides agree about that.

And the fornmer |nvestigator
expl ai ned why the Agency interprets
conspi cuously to nean readable by the public,
because that's why we tell themto post the
license. W don't tell themto post the
license so that they knowit's there, then it
could be kept in a drawer.

SSmlarly, they don't post it --
ask themto post the |license so the enpl oyees
know it's there, because then it could be
posted in the back. It is asked to be posted
conspi cuously under glass, so the custoners,
so the patrons can see it.

In this case, it just wasn't. It
wasn't even hanging. It was seated behind the
bar, behind bottles where all you could see
was the outline. If you were an expert and

have sone history with what |icenses | ook

Neal R Gross and Co., Inc.
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i ke, you can see that there was a |license
back there of sonme sort. You can't read what
It says, which is an essential el enent of
conspi cuous posting as wel |.

So we believe we have proven that
portion of the charge.

As to the second charge, we have
been through this on the Mtion to D sm ss.
The clear evidence is that not only on this
ni ght, but on several nights, the
I nvestigators were there, told this
establishnent to -- not to allow people after
hours to be dri nki ng.

Every tine they conply and then
the next day they decide to do it again. This
Is the textbook exanple of the Runors case
where the Court of Appeals said you have to
have a history of -- excuse ne, | maybe cited
t he wrong case.

But it's a textbook exanple of the
case where the Court of Appeals has said the--

you have to have sone sort of show ng that

Neal R Gross and Co., Inc.
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there is a continued pattern of conduct. In
this case, there was clearly a conti nual
pattern of conduct, which we have shown.

Additionally, the respondent woul d
like to hide behind a catch-22, even the
respondent agrees that howit is read is
inportant. It's in the prohibition of when he
can stay open, when he can't is anbi guous.

The respondent woul d have you
beli eve that he should be able to stay open
both Friday and Saturday because of this
anbiguity. When they cone in today, they wll
say oh, but this occurred at 1:00 Saturday
norni ng, so you can't hold us. Wen they cone
I n Saturday, because they have been found to
have violated on a Saturday, they are going to
cone in and say yeah, but this -- we were open
Saturday and we just didn't close. W were
allowed to close at 2: 00 on Saturday night.

Qur common usage really is what
dictates here. And the common usage i s when

you say on Monday you have to close at 10: 00,

Neal R Gross and Co., Inc.
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you nean Monday night at 10:00. Wen you say

Monday you have to close at 12: 00, you nean
Monday at 12: 00 m dni ght.

You don't nean Tuesday norning at
12: 00 mdnight. GCkay? Wen you say Monday at
1: 00 a.m, you nean Monday -- when you are
open Monday it's 1:00 a.m the next day. That
day that you are open Monday, you just close
by 1:00 a.m, otherwise there is no cl osing.
The sanme thing is here.

What this clearly neant because
only one day was i ncluded, renenber Saturday
was not included, Saturday was incl uded,
excuse nme, but Saturday night was not
I ncl uded, otherw se. So clearly, what was
I ntended here was that when you are open on
Friday, you nust close by 1:00 a.m That |
believe is the nost obvious reading of this.

Additionally, as | said, even if
that wasn't the obvious reading, there is
anpl e evidence in the record that shows that

this occurred at 1:00 a.m on Friday. That

Neal R Gross and Co., Inc.
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was what the investigator wote and you have
to ask yourself does he renenber it better now
two years later or did he renmenber it better
on the day he wote it?

| s he nore accurate now two years
| ater or was he nore accurate on the day he
wote it? And | think that you have to
conclude that he was nore accurate on the day
he wote it.

W are asking for a fine of $2,000
for violation of Count 2 and a fine of $500
for a violation of Count 1, totalling $2,500.

MR, KLINE: Madam Chair, Menbers

of the Board, it is disappointing that here we

are five years later and we are still talking
about warnings on mnor offense -- mnor first
of f enses.

As the Board knows, and |'m
speaking to Charge 1 with respect to
conspi cuously posting a |license, the Council
passed a | aw five years ago, nore than five

years ago which directed the Board to pass

Neal R Gross and Co., Inc.
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regul ati ons by March 25, 2009, which was five

years ago yesterday, requiring a schedul e of
warni ngs for mnor first offenses.

Now, the Board has done that. It
took sonme tinme to do it. Unfortunately, it
didn't get done until the fall of this year.
And in doing so -- these rules took effect
Sept enber 25, 2018.

I n doing so, the Board indicated
and requires on a first offense failure to
post and carry licenses a nmandatory warning in
such situation. Now, the Governnent wll
undoubtedly argue this occurred before
Sept enber 25, 2013, therefore, no warning is
mandat ory.

However, prior to that date, a
warni ng was perm ssive. So a warning was
alloned. We would argue, and | think we have
argued in at | east one other case, that for
the Board to say well, gee, this happened
bef ore Septenber 25, 2013, therefore, we are

not going to give a warning, that's the very
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definition of arbitrary and capri ci ous.

It's just |ike yeah, it took us
five years to get around to it. W finally
didit, but you are not going to get the
benefit of it, because we didn't pass it in
time for you to get the benefit of it.

And you know, unless there is sone
conpelling reason, then this |icensee should
get a warning on that offense. Now, there is
no conpelling reason. Look at the
I nvestigative history, that's attached to the
report, and you wll find a grand total of
zero violations, not one.

The report goes back to 2005, the
I nvestigator's report, there were severa
Incidents that are there. They are all no
further action or dism ssed or what have you.
This licensee has a perfect record in terns of
vi ol ati ons.

| f there is soneone other than
this licensee that you give a warning to with

respect to a mnor offense where the licenses
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were there. It wasn't like it wasn't on the
prem ses. It was obscured. | don't know who
that woul d be, because it seens to nme this is
the case that we are tal king about when the

| nvestigator comes in and says hey, your
license i s supposed to be posted

conspi cuously. You need to nove it from

behind the bar and put it on the wall, so
everybody can see it. |It's really pretty
si mpl e.

So if the Board finds and |I' m not
even going to -- 1'll let the Board decide
whet her this frame, which can be seen from
behind the bar, is conspicuous or not. |'l|
| eave that to the Board. |'mnot going to
spend tine on that.

But if the Board finds that there
Is a violation, it seens to be it would be
reversible error to give this |icensee
anyt hing other than a warning sinply because
this occurred before Septenber 22, 2013, but

nore than four years after the Board was
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supposed to have pronul gated a schedul e of
war ni ngs.

So we woul d ask that the Board
| ook at that and if the Board determ nes that
the licensee is liable on that count, issue a
war ni ng.

Let's turn to the nore inportant
of fense, because it is a primary tier, which
I's maki ng a substantial change in operation
whi ch nmust be approved. Now, let's keep in
mnd, that's the charge. Wre this a sinple
hours viol ation, then perhaps the Governnent
made out its case.

But this is not a sinple hours
violation. 25-762 says the follow ng:
“"Before a |licensee may nmake a change in the

interior or exterior," we don't have any

al l egation of that, "where change in format of
any |icensed establishnment which woul d
substantially change the nature of the

operation of the |icensed establishnment as set

forth in the initial application for |icense,
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the licensee shall obtain the approval of the
Boar d.

We don't have any testinony
concerning any change in format. W don't
have any testinony concerni ng anythi ng that
substantially changed the nature of the
operation. At best, what we have is a sinple
hours violation. Even if the Board agrees
whet her it was Friday or Saturday or what have
you, that's what we have.

Now, with respect to M. Stern's
argunment, well, the witness testified very
clearly that this went on and happened a
nunber of tines. There is nothing of that in
the report. There is no nention of any prior
issues with this establishnent. The w tness
admts that his nenory of this is hazy.

When asked who the nanager is that
he tal ked to on the prior occasion, he doesn't
know. When asked whet her the report was
accurate. He said that it was. Wen asked if

the report was conplete with respect to the

Neal R Gross and Co., Inc.
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viol ations that are charged, he said it was.

So is he telling the truth when he
said it was conplete or is he telling the
truth wwth this hazy nenory that he was there
a nunber of tinmes?

Now, in ternms of the previous
times that he was allegedly there, we don't
know what day of the week he was there. W
don't know what tinme he was there. W don't
have any of this information. So how does
that support a charge that the |licensee nmade
a change in format which substantially changed
the nature of the operation?

Now, this goes to what | told you
at the outside of this case. At the
conclusion of this case, I'mgoing to ask you
to apply the law and you may say wel |, it
seens to ne there is an hours violation.
Maybe. That's not what they are charged wth.

They are charged wth naking a
substantial change in the nature of their

operation. If the conme in night after night

Neal R Gross and Co., Inc.
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and it's like well, they are continually
operating until 2:00 in the norning, then
yeah, that nakes the case. |f there are hours
posted that said sidewal k cafe open until

2: 00, that nmkes the case.

Com ng in one night and seeing
people there 10 mnutes after the cl osing hour
does not nake out this violation. So under
those facts and under the argunents that have
been made, the facts that have been induced at
this hearing, we would ask that you dism ss
the charge related to naking a substanti al
change w thout Board approval. Thank you.

CHAl RPERSON M LLER:  Ckay.
would i ke to just ask you a question, M.
Kline. If this is a sinple hours violation
and they can't bring the charge now, what |aw
shoul d they have charged under?

MR, KLINE: | don't know. That's
their job.

CHAl RPERSON M LLER:  Ckay.

MR KLINE: Not mne. | nean, |

Neal R Gross and Co., Inc.
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haven't | ooked. | really don't know.

CHAl RPERSON M LLER:  Ckay.
didn't know if you, you know, oh, it should
have been this or this. GCkay. |Is there any
rebuttal ?

MR STERN: Yes. | find it
interesting that M. Kline uses the sane
argunent he intended to use before we
presented the evidence, that there is no
evi dence that this was an ongoi ng operation;
that this wasn't a change in the format.
There is evidence. There was testinony. He
wasn't unclear. He didn't say he didn't
remenber. He spoke to the -- he said he spoke
to the al cohol nmanagers at |east twce. Both
times he was there, people were outside.

He was there again a third tine.
| nmean, how many tines do we warn people
before it's a change in their format? One of
the factors that the counsel made out in --
whether it is a substantial change and a

change in their format i s whether the hours
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have been expanded. And that's what happened

her e.

The hours of operation -- just in
terms of that rebuttal, | think that's --
of ten does not -- doesn't conply with what the
facts were.

CHAl RPERSON M LLER  Ckay. |I''m

going to close the record now in this case.
Does anyone w sh to file proposed findings of
fact and concl usi ons of | aw?

MR KLINE: No, we don't.

CHAl RPERSON M LLER O wai ve your
right to do so.

MR, KLINE: We wll waive.

CHAl RPERSON M LLER  Ckay. M.
Stern?

MR STERN: Yes, |'msorry.

CHAl RPERSON M LLER: Do you wai ve
your right to file --

MR, STERN:  Yes.

CHAI RPERSON M LLER:  -- proposed

findings of fact and concl usi ons of |aw?
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MR STERN:  Yes.

CHAl RPERSON M LLER  Ckay. So |I'm
just going to read the instructions and take
a vote on deliberating in closed session for
this case and another case that we heard this
norning that is going to deliberation. Ckay.

As Chairperson of the Al coholic
Beverage Control Board for the District of
Col unbi a and in accordance wth DC O fi ci al
Code Section 2-574(b) of the Open Meetings
Act, | nove that the ABC Board hold a cl osed
neeting for the purpose of seeking |egal
advi ce from our counsel on Case No. 12- CWP-
00678, Merkato Ethiopian Restaurant, and Case
No. 12-CMP-00393(a) Chief Ike's Manbo Room - -

MEMBER BROCKS: Second it.

CHAl RPERSON M LLER  Wait | didn't
finish. That's okay.

Pursuant to Section 2-574(b)(4) of
the Open Meetings Act and deli berating upon
this case for the reasons cited in Section 2-

574(b) (13) of the Open Meetings Act.
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M. Rodriguez has seconded the notion.

Page 70
t.

you.

now take a roll call vote on the nobti on now

that it has been seconded.

M. Brooks?

MEMBER BROOKS: | agree.

CHAl RPERSON M LLER: M. Al berti?

MEMBER ALBERTI: | agree.

CHAl RPERSON M LLER: M.
Rodri guez?

MEMBER RODRI GUEZ: | agree.

CHAl RPERSON M LLER.  Ms. Ml er
agr ees.

M. Silverstein?

MEMBER SI LVERSTEIN: | agree.

CHAl RPERSON M LLER:  And, M.
Short ?

MEMBER SHORT: | agree.

CHAI RPERSON M LLER: M. Jones?

MEMBER JONES: | agree.

CHAl RPERSON M LLER:  Ckay.

It
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appears that the notion has passed by a vote
of 7-0-0.

| hereby give notice that the ABC
Board will hold a closed session to deliberate
t hese cases pursuant to Section 2-574(b) of
the Open Meetings Act and we will issue a
deci sion wthin 90 days.

MR, KLINE: Ckay. Thank you.

CHAl RPERSON M LLER:  Thank you.

MR, STERN: Thank you.

CHAl RPERSON M LLER.  Ckay. That
conpl etes our hearings for the norning
calendar. And we will return at 1:30 p.m

(Wher eupon, The Show Cause Heari ng
in the above-entitled matter was concl uded at

12:12 p.m)
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