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              DISTRICT OF COLUMBIA

                    + + + + +

        ALCOHOLIC BEVERAGE CONTROL BOARD

                    + + + + +

                     MEETING

---------------------------:
IN THE MATTER OF:          :   
                           :  
Spo-dee-o-dee, LLC t/a
The Showtime               :   
113 Rhode Island Avenue NW :   Show Cause  
                           :   Hearing   
Retailer Ct                :   
License No. 89186          :        
ANC 5E                     :   

---------------------------:                 

    FEBRUARY 11, 2015

            The Alcoholic Beverage Control

Board met in the Alcoholic Beverage Control

Hearing Room, Reeves Building, 2000 14th

Street N.W., Washington, D.C., Chairperson

Ruthanne Miller, presiding.
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PRESENT:

RUTHANNE MILLER, Chairperson

DONALD BROOKS, Member 

NICK ALBERTI, Member

HECTOR RODRIGUEZ, Member

MIKE SILVERSTEIN, Member

JAMES SHORT, Member

HERMAN JONES, Member
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1               P-R-O-C-E-E-D-I-N-G-S

2                                        3:02 p.m.

3             CHAIR MILLER:  Okay, we have some

4 other persons waiting for the next hearing,

5 which is Case No. 14-CMP-00429, The Showtime,

6 located at 113 Rhode Island Avenue, Northwest. 

7 License No. 89186 in ANC 5E.

8             MS. PHILLIPS:  Good afternoon,

9 Madam Chair.  Louise Phillips, Assistant

10 Attorney General for the District of Columbia.

11             MS. SALGUERO:  Good afternoon. 

12 Rosemarie Salguero for Showtime.

13             MR. VIVARI:  Paul Vivari, the

14 owner of Showtime.

15             CHAIR MILLER:  Paul Vivari, you

16 said?  Okay, good.

17             Okay, there is a piece of paper

18 for you to sign in, all right, good.

19             All right, so, this is a Show

20 Cause Hearing.  Are there any preliminary

21 matters?

22             MS. PHILLIPS:  Yes, Madam Chair,
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1 there are.  The parties have agreed to a

2 stipulation, with regard to the facts

3 contained in the report.

4             CHAIR MILLER:  Okay.

5             MS. PHILLIPS:  And request that it

6 be made part of the record herein, as well as

7 the facts in the notice, which I assume is

8 already part of the record, but if it is not,

9 I would like to move that in also.

10             CHAIR MILLER:  I'm sorry, the

11 facts in the investigative report and what

12 else?

13             MS. PHILLIPS:  The entire

14 investigative report and the notice.

15             CHAIR MILLER:  And the notice,

16 okay.  All right, yes, they're part of the

17 record.

18             MS. PHILLIPS:  And then the

19 District recommends that having so stipulated,

20 that the Board fine the establishment $1,150

21 to be paid within 30 days, or the license

22 would be suspended.  This is a first primary
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1 tier violation.

2             Now, it's my understanding that

3 the Respondent wants to be heard on the matter

4 of the fine only, or the penalty only.

5             CHAIR MILLER:  Okay.

6             MS. SALGUERO:  Good afternoon.  

7             MEMBER ALBERTI:  I'm sorry, repeat

8 the OIC.  I didn't hear it, I'm sorry.

9             MS. PHILLIPS:  It's not an --

10             MEMBER ALBERTI:  I thought --

11 that's why -- I thought Ms. Miller would

12 repeat it.

13             CHAIR MILLER:  It's not an OIC.

14             MS. PHILLIPS:  It's not an OIC. 

15 It's a penalty recommendation, which would --

16             MEMBER ALBERTI:  I'm sorry, yes,

17 go ahead, I'm sorry.

18             MS. PHILLIPS:  -- the District

19 would make at the end of the case.

20             MEMBER ALBERTI:  I'm sorry. 

21 Absolutely.  So, can I understand -- can I

22 hear the penalty recommendation?
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1             MS. PHILLIPS:  Yes, you may.  One-

2 thousand-one-hundred-fifty dollars to be paid

3 within 30 days or the license would be

4 suspended, and this is the first primary tier

5 --

6             MEMBER ALBERTI:  Thank you.

7             MS. PHILLIPS:  -- violation.

8             MEMBER ALBERTI:  I apologize.

9             MS. PHILLIPS:  No problem.

10             MEMBER ALBERTI:  Thank you.

11             MS. SALGUERO:  Good afternoon,

12 Members of the Board.  My name is Rosemarie

13 and I'm representing Showtime.  CT license 30-

14 person bar with a jukebox.  

15             I don't want to waste the Board's

16 time, or Ms. Phillip's time.  So, I'll be

17 quick and summarize why my client is

18 requesting Showtime -- or a Show Cause

19 Hearing.

20             My client has absolutely no

21 intention of violating the terms of his

22 license.  Mr. Vivari does not dispute the
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1 facts contained in Investigator Demby's

2 report. 

3             There were a few patrons at his

4 establishment at 1:50 on Friday, July 25th,

5 and that one patron had an alcoholic drink, as

6 seen in the pictures.

7             At that time, Mr. Vivari's license

8 his operating hours as 1:30 a.m. on Sunday

9 through Thursday, and 2:30 on Friday and

10 Saturday.

11             However, when his license was

12 issued, at Mr. Vivari received his final

13 inspection, he was told that last-call to

14 serve alcohol was 30 minutes prior to closing,

15 which was reflected in his license hours,

16 i.e., knowing that the law was that bars could

17 be open until 2:00 a.m. and 3:00 a.m., he was

18 under the understanding and was explaining

19 that the -- you know, the license took into

20 account the 30 minutes.  

21             So, therefore, the 1:30 was that

22 he had to stop serving alcohol at 1:30 and
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1 2:30 respectively, and believed that the

2 customers had 30 minutes to leave until 2:00

3 a.m. and 3:00 a.m.                              

4             Furthermore, the information we

5 received in the ABRA CT QuickBook also said

6 2:00 a.m. and 3:00 a.m. as final operating

7 hours.  That is how he operated.

8             Upon discovering information from

9 Investigator Demby he immediately took

10 remedial steps to correct that, and requested

11 an extension of hours, which was granted, so

12 that he was no longer violating the ABRA

13 rules.

14             Mr. Vivari's offense is an

15 equitable one.  He relied on good faith and

16 information he had -- had been communicated to

17 him from the ABRA staff, to his detriment, and

18 he's only asking that the Board consider a

19 reduction of the volume -- violation from a

20 first tier violation to a second tier

21 violation, such as D.C. Regulations 23706, the

22 locking up of beverages during non-sale hours.
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1             There was no alcohol sold at the

2 time.  There was just an alcoholic beverage

3 out at that time.

4             He's going to pay the amount

5 requested by the Government, and he's only

6 asking that the tier of the violation be

7 reduced.  Thank you for your time.

8             MEMBER SILVERSTEIN:  He's only

9 asking?

10             MS. SALGUERO:  That the violation

11 be reduced from a first tier to a second tier

12 violation.  He has no other violations on

13 notice, no warnings in his record.  He has

14 been -- you know, a good operator, good

15 neighborly bar, 30 people at his bar, and so,

16 we're hoping that the Board may consider the

17 circumstances.

18             As I said, it is an equitable

19 argument at this point, and that is why we

20 stipulated to the facts.

21             CHAIR MILLER:  Okay, yes, Mr.

22 Silverstein?
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1             MEMBER SILVERSTEIN:  May I ask how

2 long the licensee has been in operation?

3             MR. VIVARI:  About a year and a

4 half.  We opened up in May of 2013.

5             MEMBER SILVERSTEIN:  I'm sorry?

6             MR. VIVARI:  We opened in May of

7 2013.

8             MEMBER SILVERSTEIN:  Thank you.

9             MEMBER ALBERTI:  May I ask?  In

10 the same vain as Mr. Silverstein's question,

11 have you operated in other establishments in

12 the past?

13             MR. VIVARI:  No, I've worked at a

14 number of establishments.  This is the first

15 one that I've owned and managed.

16             MEMBER ALBERTI:  Okay, where else

17 have you worked?

18             MR. VIVARI:  I've worked at Bar

19 Pilar, Café Saint-Ex, Black Cat, most of them

20 --

21             MEMBER ALBERTI:  And your

22 positions there were?
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1             MR. VIVARI:  Mostly just

2 bartending, doing some night managing, but

3 nothing really general managing.

4             MEMBER ALBERTI:  Okay, thank you.

5             CHAIR MILLER: Anything else? 

6 Okay, so, but I think the Board needs -- what?

7             Government, do you have a response

8 to --

9             MS. PHILLIPS:  No.

10             CHAIR MILLER:  No.  

11             MS. PHILLIPS:  But thank you for

12 asking.

13             CHAIR MILLER:  Any other

14 questions, Board Members?

15             MEMBER SILVERSTEIN:  No.

16             CHAIR MILLER:  Okay, so, what the

17 Board is going to do is, first of all, we're

18 going to review the case, all the facts that

19 you put in the record, and we're going to take

20 this under consideration and deliberate in

21 closed session, and then we will issue a

22 written order on our decision within 90 days.
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1             So, then there is a transcript

2 also, in your -- what you've said about your

3 penalty.

4             So, at this point then, I'm going

5 to just take a vote on deliberating this case

6 in closed session.

7             As Chairperson of the Alcoholic

8 Beverage Control Board for the District of

9 Columbia, in accordance with Section 405 of

10 the Open Meetings Amendment Act of 2010, I

11 move that the ABC Board hold a closed meeting

12 for the purpose of seeking legal advice from

13 our Counsel on Case No. 14-CMP-00429,

14 Showtime, per Section 405(b)(4) of the Open

15 Meetings Amendment Act of 2010 and

16 deliberating upon this case for the reasons

17 cited in Section 405(b)(13) of the Open

18 Meetings Amendment Act of 2010. Is there a

19 second?

20             MEMBER RODRIGUEZ:  Second.

21             CHAIR MILLER:  Mr. Rodriguez has

22 seconded the motion.  I will now take a roll
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1 call vote, now, that the motion has been

2 seconded.  Mr. Brooks?

3             MEMBER BROOKS:  I agree.

4             CHAIR MILLER:  Mr. Alberti.

5             MEMBER ALBERTI:  I agree.

6             CHAIR MILLER:  Mr. Rodriguez.

7             MEMBER RODRIGUEZ:  I agree.

8             CHAIR MILLER:  Ms. Miller agrees. 

9 Mr. Silverstein.

10             MEMBER SILVERSTEIN:  I agree.

11             CHAIR MILLER:  Mr. Short.

12             MEMBER SHORT:  I agree.

13             CHAIR MILLER:  Mr. Jones.

14             MEMBER JONES:  I agree.

15             CHAIR MILLER:  Okay, it appears

16 that the motion has passed by a 7-0-0 vote.  

17 I hereby give notice that the ABC Board will

18 hold this aforementioned closed meeting, and

19 we will issue a decision within 90 days.

20             Okay, thank you very much.

21             (Whereupon, the above-entitled

22 matter went off the record at 3:11 p.m.)
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