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                DISTRICT OF COLUMBIA
                      + + + + +
          ALCOHOLIC BEVERAGE CONTROL BOARD
                      + + + + +
                       MEETING

-----------------------------
IN THE MATTER OF:           :
Washington 009, LLC, t/a    :
McFadden's                  : Summary
2401 Pennsylvania Ave NW    : Suspension
License #60591              : Hearing
Retailer CR                 : Case Number
ANC 2A                      : 14-251-00347
Chief of Police Closure     :
December 27, 2014           :
-----------------------------

            January 9, 2015

            The Alcoholic Beverage Control Board
met in Alcoholic Beverage Control Hearing Room,
Reeves Building, 2000 14th Street, N.W.,
Washington, D.C., Board Member Nick Alberti,
presiding.

PRESENT:

NICK ALBERTI, Member
DONALD BROOKS, Member 
HECTOR RODRIGUEZ, Member
JAMES SHORT, Member
MICHAEL SILVERSTEIN, Member

ALSO PRESENT:
Amy Schmidt, OAG
Stephen O'Brien, for licensee
John Sullivan
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1            P-R-O-C-E-E-D-I-N-G-S

2                            (11:05 a.m.)

3             MEMBER ALBERTI:  Good morning

4 everyone.  I want to welcome you to the hearing

5 of the District of Columbia Alcohol Beverage

6 Control Board for Friday, January 9, 2015.  I'd

7 like to first introduce the members of the Board.

8             With us today to my far right is Mr.

9 Donald Brooks.  Seated next to me is Mr. Hector

10 Rodriguez.  To my far left is Mr. Jim Short.  And

11 seated next to him is Mike Silverstein.  And I am

12 Nick Alberti.  And that's five members present

13 today and that constitutes a quorum for business.

14             We are here today for Case Number 14-

15 251-00347.  This is a summary suspension hearing

16 stemming from an incident that occurred at

17 McFadden's on Saturday, December 27, 2014.  So

18 let's begin with introductions.

19             MS. SCHMIDT:  Good morning.  Amy

20 Schmidt, Assistant Attorney General on behalf of

21 the District of Columbia.

22             MEMBER ALBERTI:  Good morning.
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1             MR. O'BRIEN:  Stephen O'Brien for the

2 licensee.  I'm accompanied by John Sullivan who

3 is the managing member of the limited liability

4 company licensee.

5             MEMBER ALBERTI:  Thank you.  Thank you

6 all for coming this morning.  Are there any

7 preliminary matters?

8             MS. SCHMIDT:  Yes, there is.  We have

9 an offer in compromise which we would like to

10 present to the Board.  I believe the Board does

11 have copies of this already.  But I believe I

12 need to read this into the record.

13             MEMBER ALBERTI:  Yes, they have been

14 provided to us.

15             MS. SCHMIDT:  Okay.  And this offer in

16 compromise consists of the licensee agreeing to

17 all of the following terms.  One, the licensee

18 will cease operating its business at 2401

19 Pennsylvania Avenue NW.  This provision shall

20 take effect the date of the police closure letter

21 which was issued on Saturday, December 27th at

22 4:00 p.m.
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1             The summary suspension hearing will be

2 continued until January 28, 2015, at 9:30 a.m. 

3 The licensee shall remain suspended pending the

4 scheduling by the Board of a show cause status

5 hearing to occur on January 28, 2015, at 9:30

6 a.m. and a show cause hearing to occur on

7 February 11, 2015, at 11:00 a.m.

8             The licensee agrees to waive the 30-

9 day show cause hearing notice requirement set

10 forth in the DC Code Section 25-447(c).  The

11 scheduled show cause hearing shall include all

12 pending or outstanding charges against the

13 licensee.

14             MEMBER ALBERTI:  Okay.  Thank you. 

15 I'm going to start by allowing the parties to

16 make any comments they want on this OIC before I

17 allow the Board to ask questions.

18             MS. SCHMIDT:  Just one comment.  I

19 understand there are three other outstanding

20 charges that will be presented as there will be

21 notices drafted by the 28th to be presented to

22 the Board.
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1             MEMBER ALBERTI:  Okay.  And the

2 licensee has agreed to waive the notice of --

3             MR. O'BRIEN:  I only learned about the

4 additional charges this morning.  But, yes, we

5 will waive.

6             MEMBER ALBERTI:  You will waive the

7 notice requirements for those additional --

8             MR. O'BRIEN:  Yes.

9             MEMBER ALBERTI:  -- charges?

10             MR. O'BRIEN:  Yes.  The goal here is

11 to, the business has ceased operating.  And the

12 goal here is to get everything together for one

13 final disposition hopefully on the 28th.  Of

14 course on the 28th the Board will consider, you

15 know, what is proposed and exercise its judgment.

16             But the idea is to wrap everything

17 together and get it --

18             MEMBER ALBERTI:  Right.  I understand

19 that.  Great.  Board Members, well I'm going to

20 ask one question before I allow the Board Members

21 to ask any questions.  Ms. Schmidt, the 28th,

22 January 28th and February 11th is only a few
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1 weeks away.  Is the OAG, will the OAG's office be

2 prepared to move forward on this case by then?

3             MS. SCHMIDT:  Yes.  The notice will be

4 drafted and to the Board in plenty of time.

5             MEMBER ALBERTI:  Not just the notice. 

6 It's all of the preparations of the cases as

7 necessary.  Is the OAG's office --

8             MS. SCHMIDT:  Yes.

9             MEMBER ALBERTI:  Will they be prepared

10 --

11             MS. SCHMIDT:  Yes, we will.

12             MEMBER ALBERTI:  -- to move forward?

13             MS. SCHMIDT:  Yes, we will.

14             MEMBER ALBERTI:  Thank you.

15             MS. SCHMIDT:  Well the 28th first of

16 all it's only a status hearing anyway.

17             MEMBER ALBERTI:  I understand that.  

18             MS. SCHMIDT:  So that's why --

19             MEMBER ALBERTI:  I understand that. 

20 But we also have a possibility of a February 11th

21 and I want to know, assurances from the OAG's

22 office that they will be prepared and that we



Volume I

(202) 234-4433 Washington DC www.nealrgross.com
Neal R. Gross and Co., Inc.

7

1 will not have a continuance, a request for a

2 continuance at that time.

3             MS. SCHMIDT:  We have not canced

4 (phonetic) the officers at this time.  That's the

5 only contingency I can see at this point.

6             MEMBER ALBERTI:  Okay.

7             MS. SCHMIDT:  If the officer cannot

8 make it.

9             MEMBER ALBERTI:  And I'm asking those

10 questions because this is important to the Board

11 and I know it's important to the community.

12             MS. SCHMIDT:  I appreciate that.

13             MEMBER ALBERTI:  The status of this

14 establishment.

15             MS. SCHMIDT:  As far as my office is

16 concerned we'll be ready.  It's just a matter if

17 the officer is available that day and we have not

18 canced them yet because --

19             MEMBER ALBERTI:  Okay, thank you. 

20 Fellow Board Members, any questions?  Okay.  So

21 Mr. O'Brien, we've heard the offer in compromise. 

22 Would like for me to repeat it before we take a
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1 vote on this?

2             MR. O'BRIEN:  No, sir.  Ms. Schmidt

3 has fairly stated the agreement and Mr. Sullivan

4 and I have both signed it.

5             MEMBER ALBERTI:  Okay, so --

6             MR. O'BRIEN:  So we understand it.

7             MEMBER ALBERTI:  So does your client

8 understand the offer in compromise and do they

9 accept the offer in compromise?

10             MR. O'BRIEN:  Yes.

11             MEMBER ALBERTI:  I have to go through

12 this.

13             MR. O'BRIEN:  It's the does your

14 client understand that gets me every time because

15 it implies that perhaps I'm not doing my job. 

16 You and I have been discussing this for years so

17 I did say, yes.

18             MEMBER ALBERTI:  Some of these

19 frivolities seem odd.  I understand that.

20             MR. O'BRIEN:  I don't know who write

21 that script once upon a time.  It's certainly not

22 required by law.
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1             MEMBER ALBERTI:  All right.  And does

2 your client waive the right to appeal any of the

3 conditions of this OIC agreement?

4             MR. O'BRIEN:  Yes.

5             MEMBER ALBERTI:  All right, great.

6             MR. O'BRIEN:  Client waives the right

7 to appeal anything that we've agreed to this

8 morning.

9             MEMBER ALBERTI:  Very good.  So I will

10 move --

11             MEMBER SILVERSTEIN:  I want to ask one

12 question.

13             MEMBER ALBERTI:  Okay.  So before I

14 make my motion I'll allow Mr. Silverstein.  Mr.

15 Silverstein?

16             MEMBER SILVERSTEIN:  Again to make

17 sure that we know what we're doing and that we

18 know our job, both parties agree that the

19 licensee has ceased operations and will continue

20 to cease operations?

21             MR. O'BRIEN:  The license remains in

22 summary suspension.
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1             MEMBER SILVERSTEIN:  And there are no

2 plans at this point to reopen?  There is no

3 threat to public safety or anything of that

4 nature?

5             MR. O'BRIEN:  There, what will

6 eventually happen remains to be seen and will be

7 dictated to a large extent by how the Board

8 finally disposes of this.  But the license is

9 summarily suspended and the only way that can

10 change is by an affirmative Board order.

11             MEMBER SILVERSTEIN:  And that all the

12 charges that will be, all of the various steps

13 are simply being moved down the road a bit?

14             MEMBER ALBERTI:  Right.  The Board

15 will decide what action to take on the 28th and

16 February 11th.  And until that time this licensee

17 will be closed.

18             MEMBER SILVERSTEIN:  So everyone

19 understands that.  Thank you.

20             MR. O'BRIEN:  Yes.

21             MEMBER ALBERTI:  Okay.  Thank you.  I

22 move that we accept the offer in compromise as
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1 presented by Ms. Schmidt and agreed to by the

2 licensee.

3             MEMBER SHORT:  I second.

4             MEMBER ALBERTI:  Thank you.  Seconded

5 by Mr. Short.  All those in favor say aye.

6             (Chorus of ayes)

7             All those opposed.  Motion passes 5-0.

8             MR. O'BRIEN:  Thank you.

9             MEMBER ALBERTI:  Thank you very much

10 for coming.

11             (Whereupon, the above-entitled matter

12 went off the record at 11:13 a.m. and resumed at

13 11:13 a.m.)

14             MEMBER ALBERTI:  Okay.  We're going to

15 go back on the record and do a couple of quick

16 agenda items.  The first is a legal agenda for

17 Friday, February 29th, I'm sorry, January 9,

18 2015.

19             The first item is the review of a

20 settlement agreement between ANC 2E and, ANC 2E,

21 the Citizens Association of Georgetown and Via

22 Umbria, License #097178.  I move to approve the
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1 settlement agreement with modifications.  Is

2 there a second?

3             MEMBER BROOKS:  Second.

4             MEMBER ALBERTI:  Okay.  All those in

5 favor say aye.

6             (Chorus of ayes)

7             All those opposed.  The motion carries

8 5-0.  The second item is the review of a

9 settlement agreement between ANC 6E and Terroir

10 LLC, License Number 097172.  I move to approve

11 this with modifications.  Is there a second?

12             MEMBER BROOKS:  Second.

13             MEMBER ALBERTI:  Okay.  Second by Mr.

14 Brooks.  All those in favor say aye.

15             (Chorus of ayes)

16             All those opposed.  Motion carries 5-

17 0.  The third item on the legal agenda is the

18 review of an emergency motion for continuance of

19 a protest hearing regarding the Ugly Mug Dining

20 Saloon, License Number 071793.  The request was

21 submitted by their counsel, Paul Pascal.

22             I move to approve this request.  Is
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1 there a second?

2             MEMBER SILVERSTEIN:  Second.

3             MEMBER ALBERTI:  All those in favor

4 say aye.

5             (Chorus of ayes)

6             All those opposed.  Motion carries 5-

7 0.  We have just a short licensing agenda.  And

8 the first item on this licensing agenda is a

9 review request for a change of hours of operation

10 and sales and service.  The request comes from

11 Harris Teeter at 1631 Kalorama Road NW, License

12 Number 097, I'm sorry, 095171.  I move to approve

13 this request.  Is there a second?

14             MEMBER SHORT:  Second.

15             MEMBER ALBERTI:  Seconded by Mr.

16 Short.  All those in favor say aye.

17             (Chorus of ayes)

18             All those opposed.  Motion carries 5-

19 0.  The last item is a review of request for a

20 change of address for Mango Tree, License Number

21 095754.  They're just changing the address, not

22 moving.  And so I move to approve this request.
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1             MEMBER SHORT:  The address --

2             MEMBER ALBERTI:  The address is there. 

3 The former address was 925 H Street.  The new

4 address will be 929 H Street NW.

5             MEMBER SHORT:  Thank you.

6             MEMBER ALBERTI:  I move to approve the

7 request.  Is there a second?

8             MEMBER BROOKS:  Seconded.

9             MEMBER ALBERTI:  Okay.  Seconded by

10 Mr. Brooks.  All those in favor say aye.

11             (Chorus of ayes)

12             All those opposed.  The motion carries

13 5-0.  So that is it.  We are now off the record.

14             (Whereupon, the above-entitled matter

15 went off the record at 11:17 a.m.)

16

17

18

19

20

21

22
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